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[The notes by Chief-Justice Doe, of which the following pages constitute 
the second part, were made some time since in the investigation of a case 
then pending before the Supreme Court of New Hampshire. He may use 
them in preparing the opinion to be hereafter reported in that case. — 
Eprrors. | 


OULD the result be different! if the charter, instead of be- 

ing granted by the Crown before the Revolution, had been 
granted by the Legislature since the adoption of the State Constitu- 
tion in 1784? This question may arise in determining the effect to 
be given to the clause reserving the power of alteration, amendment, 
and repeal, now generally inserted in corporate charters. In con- 
struing a reserved power of amending and repealing a charter, it is 
necessary to inquire whether the reservation has any effect, whether 
the charter would be amendable and repealable without it, and 
whether it was a useless effort of a perpetual body of public ser- 
vants to retain a power of which they were incapable of divesting 
themselves. By the true construction of the State Constitution 





1 [At the end of the first part of this article (6 Harvard Law Review 161, at pages 
176—81) the writer reached the conclusion that the actual charter of Dartmouth College 
which dated from 1769, was not irrepealable, and could not legally have been made so 
by the king, its grantor. — EDITORS.] 
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have the people of New Hampshire conferred upon their legislative 
agents a contractual authority to deprive those agents and their 
principals of the whole, or any part, of the sovereign right of legis- 
lation? This is not always or generally a federal question. And 
whatever federal exceptions may be asserted, and whatever judg- 
ments federal mandates may require us to render contrary to our 
opinion, it is the duty of the court to adhere to the local construc- 
tion believed to be sound. By a general abandonment or suppres- 
sion of it, we should attempt to throw upon federal judges a 
responsibility which they cannot rightfully assume, and which they 
refuse toaccept. The correctness of that construction being main- 
tained here in all cases, and being carried into practical effect in 
the rendition of all judgments not controllable by federal process, 
there will be no avoidance of responsibility in either jurisdiction. 

“ The supreme legislative power within this State shall be vested 
in the Senate and House of Representatives.” 1 Does this delega- 
tion of power to agents authorize them to bind themselves, their 
successors, and their principals by a promise that all or any part of 
the delegated power of making law by repeal or otherwise shall not 
be exercised? The power, delegated to these agents to be used by 
them according to their discretion and judgment, with no express 
or implied right of substitution, is not negotiable, and cannot be 
by their assignees.*_ By what rule of construction does the 
agents’ authority to make law enable them to suspend their own 
duty, and bind their principals, by agreeing with a third party 
that law shall not be made? . What legal principle allows an agent 
to disable himself and his principal by divesting them both of the 
power which the agent is appointed toexercise? No one contends 
that the Senate and House can change the Constitution; no one 
denies that their valid contract, divesting them of the entire law- 
making power which the Constitution vests in them, would be an 
amendment of the Constitution; and they can no more amend it 
by destroying a part of that power than by destroying the whole of 
it. A construction established by long usage and common con- 
sent, even if it is admitted to be erroneous, may be maintained on 
the authority of precedent. Its judicial reversal might be unjust, 
and within the spirit, if not within ‘the legal meaning, of the pro- 
hibition of retrospective laws.? But when the true construction 





1 Const. of N. H., Art. 2. 
2 State v. Hayes, 61 N. H. 264, 323-339. 
8 Bellows v. Parsons, 13 N. H. 256, 261 ; The Genesee Chief, 12 How. 443, 458. 
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is sought no constitutional line can be found running through the 
law-making power, and separating destructible parts of it from 
the rest. There is not a word in the document expressly indicat- 
ing the locality or the existence of sucha line. By no legal rea- 
soning can it be inferred that the mere grant of legislative power 
to agents authorizes them to bind their principals by a promise that 
certain parts of that power shall never be exercised, or shall not be 
exercised during a specified time. There is no legal measure of 
the extent to which the State can be thus disfranchised. There 
“is no legal test for ascertaining the portion of sovereignty that 
can be suspended or destroyed. 

On this question the doctrine of incidental power is irrelevant. 
“It is... a general maxim that an authority to accomplish a 
definite end carries with it an authority, so far as the constituent 
can confer it, to execute the uSual legal and appropriate measures 
proper to accomplish the object proposed.” ! But this rule of con- 
struction does not enable the grantee to amend the grant. By fair 
construction, a corporation has the incidental authority necessary 
for the exercise of its express powers; but its alteration of its 
powers is an amendment of its charter, which it cannot amend in 
the slightest degree. By reasonable implication, an agent may do 
what must be done for the execution of his express commission, — 
wherein no alteration, however minute and however necessary, can 
be made by him. The legislative agents of the State have no ex- 
press or implied authority to alter the Constitution. It would be 
altered by increasing or diminishing the legislative power vested in 
them by the second article, and they would diminish that power if 
they could makea charter irrepealable. On the second day of June, 
1784, when the Constitution began to be in force, they had the whole 
legislative power, including the power of repeal ; and from that day 
to this, by the true construction, they have been legally incapable 
of diminishing that power by contract or otherwise. If there is 
an irrepealable charter, they have“altered their commission. The 
second article could have been qualified by this proviso: “ But, for 
a consideration by them deemed sufficient, the Senate and House 
may, by contract, restrict the legislative power of repeal within 
such limits as they think necessary or expedient.” Under such a 
clause, the extent to which they could reduce the repealing power . 





1 Valentine v. Piper, 22 Pick. 85, 92; Com. v. Temple, 14 Gray, 69, 77, 80; Goodale 
v. Wheeler, 11 N. H. 424, 429; Boody v. Watson, 64 N. H. 162, 177. 
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would not be a judicial question. The second article could have 
also been qualified by the proviso that “for a consideration by them 
deemed sufficient, the Senate and House may, by contract, restrict 
the legislative power of repeal within such limits as the Supreme 
Court of the State think necessary or expedient.” Until this 
clause or its equivalent is inserted, the members of this court 
will not be authorized to determine, according to their notions of 
necessity or expediency, the bounds within which the Legisla- 
ture may, by contract, restrain the repealing power. Without an 
equally explicit amendment, a discretionary authority to establish 
such bounds will not be vested in a federal tribunal.? 

But if (contrary to the foregoing views) the capacity to sur- 
render the repealing power is held to exist in the Legislature, 
what language shall be deemed to afford sufficient evidence of a 
legislative intention to make such surrender? 

The power of legislation operates on all persons and all property. 
It is granted by all for the benefit of all. It isa part of government, 
and need not be reserved. When exemption from it is not granted 
by express contract, a corporation is no more exempted than an un- 
incorporated company or an individual would be, carrying on the 
same business.2_ Whenever any power of the State is said to be 
surrendered or diminished, whether it be the taxing power or any 
other, the same principle applies, and the rule of construction must 
be the same.* “This rule-is elementary. . . . In Charles River 





e 

1 Upon this subject of the surrendering capacity of the Legislature, see the follow- 
ing conflicting authorities; Opinion of R. B. Taney, dated Sept. 5, 1833, in 45 Niles’s 
Register, 151, Nov. 2, 1833; Fletcher v. Peck, 6 Cranch, 87, pp. 134, 135, and 143; 
Gooyler v. Georgetown, 6 Wheat. 593, 595, 598; East Hartford v. Hartford Bridge Co., 
10 Howard, 511, 534, 535; Debolt v. O. Co., 1 Ohio State, 563, 578, 579, 581, 582; M. 
Bahk v. Debolt, 1 Ohio State, 591; Knoop v. Piqua Bank, 1 Ohio State, 6a3; Toledo 
Bank v. Bond, 1 Ohio State, 622; s. c. Bank v. Wilbor, 7 Ohio State, 481, 504, 509; 
State Bank of Ohio v. Knoop, 16 Howard, 369, 404, 407, 415, 416, 427, 428, 429, 431, 
432; Ohio L. I, & T. Co. v. Debolt, 16 Howard, 416, 441, 442, 443, 444, 451; Beer Co. 
v. Massachusetts, 97 U.S. 25, 33; Stone v. Mississippi, 1o1 U. S. 814, 817, 819, 820; 
New Orleans v. Houston, 119 U. S. 265, 275; Butchers’ Co. v. Crescent Co., 111 U. S. 
746,°750,.751; Tiedemann, Police Power, 190; Horne v. Rouse, 8 Wallace, 430, 443, 
444; New Jersey v. Yard,95 U.S. 104,114, 115; Mott v. P. R. Co., 30 Penn. State, 
9, 27, 29, 35, 36, 38; E. Saginaw M. Co. uv. E. Saginaw, 19 Mich. 259, 273, 274, 275, 
276, 277, 282; Thorpe vw. R. Co., 27 Vt. 140, 146; R. Co. vw Reid, 64 N. C. 155, 
160. 

2 Province Bank z. Billings, 4 Pet. 514, 561, 562, 563. 

8 Charles River Bridge v. Warren Bridge, 11 Pet. 420, 547, 548, 549, 550; Richmond 
R. Co. v. Louisa R. Co., 13 How. 71, 81; Binghampton Bridge, 3 Wall. 51, 74, 75, 
82; Turnpike Co, zv. State, 3 Wall. 210. 
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Bridge v. Warren Bridge! the court said this rule of construc- 
tion was not confined to the taxing power.” ? There is no surren- 
der of the right of taxation, or any other power of sovereignty, 
unless the surrender is expressed in terms too plain to be mistaken. 

If the point were not already adjudged it would admit of grave 
consideration whether the Legislature can give up the power of 
taxation any more than they can give up the police power or 
the power of eminent domain. But the point being adjudged, 
the surrender, when claimed, must be shown by clear, unam- 
biguous language.* It can only be done by a clear expression 
of the legislative will. The language in which the surrender 
is. made must be clear and unmistakable.® If, on any fair con- 
struction, there is a reasonable doubt whether the contract is 
made out, the doubt must be solved in favor of the State. The 
_ language used must be of such a character as, fairly interpreted, 
leaves no room for controversy.® Every reasonable doubt should 
be resolved against it. It is in derogation of public right, and 
narrows a trust created for the good of all.’ A reasonable doubt 
is fatal tothe claim. Prima facie, every presumption is against 
it. It is only when the terms of the concession are too explicit 
to admit fairly of any other construction.that the proposition can 
be supported. The affirmative must be shown. Silence is nega- 
tion, and doubt is fatal to the claim. This doctrine is vital to the 
public welfare, and axiomatic in the federal court.® 

The New Hampshire rule of charter construction is, in sub- 
stance and effect, the same as the federal. The legal construc- 





1 11 Pet. 419, 548. 

. 2 Stone v. F. L. and T. Co., 116 U. S. 307, 326; O. Co. wv. Debolt, 16 How. 416, 
435; Jefferson Branch Bank v. Skelly, 1 Black, 436, 446; Gilman v. Sheboygan, 2 
Black, 510, 513; P. R. Co. v. Maryland, 10 How. 376, 393. 

8 Delaware Railroad Tax, 18 Wall. 206, 225, 226. 

4 P. R. Co. v. Maguire, 20 Wall. 36, 42. 

5 Erie R. Co. v. Pennsylvania, 21 Wall. 492, 499; Memphis G. L. Co. v. Shelby 
County, 109 U. S. 398, 4or. 

® Bailey v. Magwire, 22 Wall. 215, 226. 

7 Tucker v. Ferguson, 22 Wall. 527, 575. 

8 West W. R. Co. v. Supervisors, 93 U.S. 595, 598; Farrington v. Tennessee, 95 
U. S. 679, 686. ‘ 

® F. Co. v. Hyde Park, 97 U. S. 659, 666; Hoge v. R. Co., 99 U. S. 348, 355; Mem- 
phis R. Co uv. Com’rs, 112 U. S. 609, 617; Newton v. Com’rs, too U. S. 548, 
549, 561, 562; S. R. Co. v. Wright, 116 U. S. 231, 236; V. R. Co. v. Dennis, 116 U. S. 
665, 667, 668; Tennessee v. Whitworth, 117 U. S. 139, 145; Given v. Wright, 117 
U.S. 648, 655; C. R. Co. v. Guffey, 120 U. S. 569, 575; Cooley, Taxation, 70, 205; 
Cooley, Const. Lim., 394, 395; The Elsebe, 5 C. Robinson, 155. 
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tion of a charter or other statute is the ascertainment of the 
Legislature's intention. In one sense, their intent is a matter of 
law: it is a question for the court. In another sense, it is a 
matter of fact: itis to be determined by the natural weight of 
competent evidence.! The weight of the evidence is not fixed by 
an arbitrary rule of strict or liberal construction. But the con- 
sequences of a contract wholly or partly releasing one person or 
all persons from governmental control render it highly improbable 
that such a surrender is ever intended. A total release of all, 
rescinding the express agreement written in the first article of the 
Constitution, dissolving the body politic formed by that agreement, 
and substituting anarchy for government, differs in degree only 
and not in kind, from a partial release of one. Whether an alleged 
abdication and dissolution is total or partial, perpetual or tempo- 
rary, the inherent improbability of a revolutionary intent is com- . 
petent evidence, and its natural weight is not overcome by anything 
less than very clear proof. Legislators are agents? employed, 
not in the rescission, but in the performance, of the social con- 
tract; and between a total and a partial rescission, no line of 
legal principle can be drawn as a boundary of their agency. 

But the integrity of their principals is not to be unnecessarily 
impugned by other agents employed in the judicial department. 
The social contract requires an exact and constant adherence to 
justice and honesty as virtues indispensably necessary to preserve 
the blessings of liberty and good government.* And the construc- 
tion, settled in this State by universal understanding and usage, 
applies the doctrine of equitable estoppel to such partial and tempo- 
rary relinquishments of legislative power as have heretofore been 
made and acquiesced in. When a promised exemption from taxa- 
tion, for a term not exceeding ten years,‘ has induced the prom- 
isee to make an investment which the promisors desired him to 
make, he cannot be defrauded by a repudiation of the promise. If 
any of the promisors deny the authority of their agents to make 
the exempting bargain with him, their objection should be season- 
ably presented for enforcement by an adjudication of the rights of 
both parties that will prevent his relying upon a promise judi- 





1 State v. Hayes, 61 N. H. 264, 330. 

2 N. H. Bill of Rights, Art. 8. 

8 N. H. Bill of Rights, Art. 38; Const. of N. H., Art. 83. 

4 58 N. H. 624; State v. Express Co., 60 N. H. 219, 259; Boody v. Watson, 63 
N. H. 320. 
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cially decided, or universally believed to be valid. When their 
silence and apparently unanimous assent have led him to change 
his position, and won for them the stipulated benefit of the in- 
vestment made by him on the faith of the exempting agreement, 
they cannot contest their agents’ authority to make the agreement. 
The public and every individual, and all corporations, pubJic and 
private, are held to one standard of probity. Neither the State 
nor a municipality can gain an unfair advantage from the prom- 
isee’s ignorance of law by postponing, till his inyestment is com- 
pleted, an objection which is unseasonable after they receive the 
benefit of their agents’ unauthorized contract, and which an hon- 
est man, in their situation, would raise before that time or never. 
Whether this construction is theoretically sound, we need’ not 
inquire. It has been settled too long to be disturbed, and is too 
firmly planted in moral principle to excite a desire for its reversal. 
It detracts nothing from the necessity of strong evidence to show 
an intention of the Legislature to exercise a releasing power 
which they do not possess, and which cannot be sustained against 
a seasonable objection. 

The enacting clause of English statutes is said to have come 
into general use as late as the reign of Charles II. When parlia- 
mentary legislation recognized the ancient supremacy of the king 
by taking the form of a petition of the two houses granted by him,? 
his enactment of such a statute as a corporate charter without the 
concurrence of either house was naturally written, like his con- 
veyance of property, in the terms of a grant. Buta valid act of 
incorporation, by whomever made and in whatever terms expressed, 
is a law, and a law must be either temporary or perpetual. It was 
argued in the College case that the charter was made irrepealable 
by clauses that made it a perpetual law.? | 

“Some statutes are temporary, others are perpetual. A tem- 
porary statute continues in force, unless it be sooner repealed, un- 
til the time for which it is made expires; a perpetual one until it is 
repealed. . . . Every statute for the continuance of which no time 
is limited, is perpetual, although it be not expressly declared so.” ® 
Ridley v. Bell‘ was an action of debt on a temporary statute, made 
to be in force from March 25, 1694, to May 17, 1697, and made per- 
petual by an Act of 1695. In the volume of “ Acts and Laws of 





1 1 BL. Com. 181. 8 Bac. Abr. Statute (D). 
2 4 Wheat. 651, 679, 681, 682, 689. 4 Lutw. 215, 221. 
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_ His Majesty’s Province of New Hampshire,” printed in 1771, under 
the head of “Temporary Laws,” are twenty-six statutes, made to 
be in force for terms varying from two to twenty years. They are 
preceded by an Act of Parliament, limited in duration at the time of 
its passage in 1713, and “ Made perpetual by 4 George I. ¢. 12.” 
In 1769, when the College charter was issued by the Provincial 
Governor in the name of the king, the distinction, and the legal 
purpose and effect of the distinction, between perpetual laws con- 
tinuiny in force until repealed, and temporary ones continuing in 
force during their expressed terms, unless sooner repealed, were 
perfectly understood in this Province and in England. On neither 
side of the ocean did any one imagine that the division of statutes 
into these two classes made either class or both irrepealable or con- 
tractual. It was as well understood then as it is now that one law 
is called temporary because it will expire at the end of its term, if 
not sooner repealed, and that another is called perpetual because 
it contains no limit of duration, and will be perpetual if not re- 
pealed. Valid Acts of Incorporation are laws; and the construction 
that makes them irrepealable because they are either temporary 
or perpetual makes all laws irrepealable for the same reason. 

The usual form of limitation in the temporary laws of the Prov- 
ince was, “ This Act to continue and be in force for the term of 
years, and no longer.” Ina perpetual law it is not necessary to 
say, “This Act shall continue and be in force forever.” Such a 
provision would be nothing more than correct construction. An 
Act of Incorporation, like any other statute, is not temporary un- 
less made so by express limitation; and whether it is temporary or 
perpetual, it is to be construed like other statutes, unless there is 
some distinct and sufficient reason for an exception to the general 
rule. Thesection, “This Act shall continue and be in force for the 
term of fifty years, and no longer,” would have the same meaning in 
a charter as in any other law; and the section, “This Act shall be 
in force forever,” would be as superfluous in one as in the other. 

The limiting clause means “This Act, if not sooner repealed, 
shall continue and be in force for the term of —— years, and no 
longer. The perpetuity clause means “This Act shall be in force 
until it is repealed,” or “This Act is not temporary.” Either 
clause, of itself alone, held to have a meaning in Acts of Incorpora- 
tion, which it does not have in other laws, would be an anomalous 
and groundless exception. Construing either clause, without more, 
to be a contractual and irrevocable surrender of repealing power, © 
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would be a violation of the rule that requires clear proof of in- 
tended abdication. Language used in every other case for the 
sole purpose of enacting that-a repealable law is or is not tem- 
porary, is not clear proof of a purpose to make an incorporating 
law irrepealable. Legal terms, of established signification, natu- 
rally and ordinarily expressing an intention to fix the duration 
of a repealable law, are no evidence of an express or implied con- 
tract for the surrender of repealing power. 

A law may contain the terms of an express contract. When the 
Legislature say, “Towns may by vote exempt” manufacturing es- 
tablishments from taxation “for a term not exceeding ten years, 

. and such vote shall be a contract binding for the term speci- 
fied therein,” 1 the intention to authorize towns to relinquish tax 
power is plainly expressed, and the necessity of plain expression 
is recognized. Equally explicit is their enactment “that upon any 
of the aforesaid banks accepting and complying with the terms and 
conditions of this Act, the faith of the State is hereby pledged not 
to impose any further tax or burden upon them during the con- 
tinuance of their charters.” When they say, “This charter shall 
not be revoked, annulled, altered, limited, or restrained without the 
consent of the corporation,. except by due process of law,” ® there 
is no doubt of their purpose to surrender the power of repeal. 
They may express their surrendering purpose in less explicit terms, — 
but when they intend to release any one from their repealing 
power, it cannot be presumed that they will leave their intention 
to be inferred from terms that have always been used merely to set 
forth the temporary or perpetual character of all forms of repealable 
law, including corporate charters and grants of corporate rights. 

On the subject of a relinquishment of governmental power, the 
charter of Dartmouth College is silent. There are no words 
which import a relinquishing contract, and none can be implied. 
“If we maintain” that there is such a contract, “we must create 
it by a legal fiction, in opposition to the truth of the fact and the 
obvious intention of the party. We cannot deal thus with the 
rights reserved to the States, and by legal intendments and mere 
technical reasoning take away from them any portion of” their 
“ power over their own internal police.” * If there was no implied 


1 Gen. Laws of N. H., c. 53, § Io. 
2 Gordon v. Appeal Tax Court, 3 How. 133, 146. 


8 State v. Noyes, 47 Me. 189, 203; R. Comr’s uv. P. R. Co., 63 Me. 269, 281; Home 
v. Rouse, 8 Wall. 430, 431, 432. 


4 Charles River Bridge v. Warren Bridge, 11 Pet. 420, 548, 549, 552. 
5 29 
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promise of the State to abstain from destroying the value of the 
Charles River toll bridge, and the value of its charter, by building 
a parallel and contiguous free bridge, there was no implied promise 
to abstain from a repeal of the charter.!_ That argument has not 
been answered; and under the true rule of charter construction 
adopted by the Federal and State courts, such charters as those 
of Dartmouth College and the ordinary railroad charters are not 
surrenders, of the legislative power of amendment and repeal. 
Notwithstanding the suggestion of Judge Story in the College 
case,” that a reservation of that power is always necessary to pre- 
vent an implied surrender of it, subsequent decisions of the federal 
court adopt the true rule that the reservation is not necessary for 
that purpose. A surrender, actually intended and plainly expressed, 
would not be accompanied by a reservation of the surrendered 
power. If the surrender is not plainly expressed, it cannot be im- 
plied, and the reservation is superfluous. This isthe logical result 
of the federal cases, and on the questions of State law arising in 
this case, we are at liberty to take correct views and to reject the 
doctrines of surrendering authority and implied surrender, that are 
generally, if not universally, admitted to be unsound, though not 
overruled in all their applications by the federal court. 

The Senate and House could not surrender or suspend the legis- 
lative power of altering and repealing a corporate charter.. Their 
reservation of the right of alteration and repeal in the modern 
charters and in the Revised Statutes® was a formal resolution to 
abstain from a contract they could not make, to keep a right they 
could not give up, and to leave to their successors what they could 
not withhold from them. Wholly inoperative under the true con- 
struction of the Constitution and charter, the reservation has all the 
effect it was designed to have. It protects the State against federal 
decisions which erroneously take it for granted that the delegation 
of law-making power to an endless series of legislatures authorizes 
them at any time to destroy the power continuously and perpetu- 
ally vested in them and their successors, and that their destruction 
of it may be presumed without evidence. But even if they could 
destroy it, and if the reservation of it in the modern charters had 
been omitted, the true construction of those charters would have 
shown no destroying or suspending contract. Without the reserva- 
tion, there would have been no more evidence of such a contract, 
or of any State contract, than there is with it. 

Charles Doe. 

1 Story, J., in 11 Pet. 616, 617. 2 4 Wheat. 708, 712. 8 Ch. 146, § 26. 
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WAIVER OF TORT. 


F any one in the commission of a tort enriches himself by taking 
or using the property of another, the latter may in some cases, 
instead of suing in tort to recover damages for the injury done, sue 
in assumpsit to recover the value of that which has been tortiously 
taken orused. The remedies in tort and assumpsit not being con- 
current, a plaintiff is compelled to elect which remedy he will pur- 
sue; and if he elect to sue in assumpsit, he is said to waive the tort. 
The doctrine of waiver of tort is simply a question of the election 
of remedies. With equal propriety, therefore, when an election is 
made to sue in tort, one could say that the quasi-contractual obliga- 
tion is waived. It is usual, however, to speak of waiver of tort only, 
for the reason that the remedy in tort is the older. The tort is, ¢ 
however, waived only in the sense that a party having aright to sue 
in tort or assumpsit will not, after he has elected to sue in assump- 
sit, be allowed to sue in tort. By such an election that which was 
before the election tortious does not cease to be so. In fact, when 
the assumpsit is brought, it is only by showing that the defendant 
did a tortious act that the plaintiff is able to recover. There being 
no contract between the parties, unless the defendant is guilty of 
some wrong the plaintiff can establish no cause of action against 
him.? Had not this almost self-evident proposition been lost sight 
of, because of the fiction of a promise involved in the action of 
indebitatus assumpsit when brought to enforce a right of action 
not resting on contract,? much of the confusion in, and conflict 
of, decisions now existing would have been avoided. The continu- 
ance of such a fiction (existing for the purposes of a remedy only) 
cannot be justified, to say nothing of its extension in those juris- 
dictions where all forms of action have been abolished. In such 
jurisdictions the inquiry should be, not as to the remedy formerly 
given at common law, but as to the real nature of the right. ; 
Assuming a defendant to be a tort feasor, in order that the doc- 
trine of waiver of tort may apply the defendant must have unjustly 





1 Cooper v. Cooper, 147 Mass. 370; Huffman v. Hughlett, 11 Lea, 549. 

2 Huffman v. Hughlett, 11 Lea, 549. 

8 Louisiana v. Mayor, etc., 109 U. S. 285; People v. Speir, 77 N. Y. 144; Sceva v. 
True, 53 N. H. 627. — 
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enriched himself thereby. That the plaintiff has been impoverished 
by the tort is not sufficient. If the plaintiff's claim, then, is in 
reality to recover damages for an injury done, his sole remedy is 
to sue in tort.! | 

Thus in Patterson v. Prior,? the plaintiff brought an action for 
the value of his services against the warden of a prison and a 
lessee of convicts, claiming that his imprisonment was illegal and 
void. The action was allowed against the lessee because he had 
derived a benefit from the services of the plaintiff, but was disal- 
lowed as to the warden, for the reason that though he had been 
a tort feasor, he had derived no profit in the commission of the 
wrong. The doctrine of waiver of tort, so far as it involves the 
doctrine of enrichment is thus ably summed up by Lord Mans- 
field, in Hambly v. Trott :?— 


“Tf it is a sort of injury by which the offender acquires no gain to him- 
self at the expense of the sufferer, as beating or imprisoning a man, etc., 
there the person’injured has only a reparation for the dedictum in dam- 
ages to be assessed by a jury. But where, beside the crime, property is 
acquired which benefits the testator, there an action for the value of the 
property shall survive against the executor. As, for instance, the ex- 
ecutor shall not be chargeable for the injury done by his testator in 
cutting down another man’s trees, but for the benefit arising to his tes- 
tator for the value or sale of the trees he shall. 

“‘So far as the tort itself goes, an executor shall not be liable; and 
therefore it is that all public and all private crimes die with the offender, 
and the executor is not chargeable; but so far as the act of the offender 
is beneficial, his assets ought to be answerable; and his executor there- 
fore shall be charged.” 


It is true that you cannot sue in assumpsit a person who com- 
mits an assault and battery, while you can sue in assumpsit one 
who steals your goods and sellsthem. But it is submitted that 
the true reason is not that suggested by a learned writer,‘ that it 
would be absurd in the one case to assume that the defendant 
promised to make compensation for the damage done, while in the 
other case there are facts which would support the implication of 
a promise. In the one case there is no enrichment, in the other 











1 Hambly v. Trott, Cowp. 371 (semble); Powell v. Rees, 7 A. & E. 426 (semble) ; 
Ex parte Adamson, 8 Ch. Div. 807 (semd/e); Patterson v. Prior, 18 Ind. 440; Tight- 
myer v. Mongold, 20 Kan. 90; Fanson vz. Linsley, 20 Kan. 235; National Trust Co. v. 
Gleason, 77 N. Y. 400; New York Guaranty Co. v. Gleason, 78 N. Y. 503. 

2 18 Ind. 440. 8 Cowp. 371. 4 Cooley on Torts, 108. 
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there is; hence in the one case your remedy is in tort only, while 
in the other you can sue in quasi-contract. 

It has been held that it is not sufficient for the plaintiff to prove 
that the defendant has committed a tort whereby he has enriched 
himself. It must further appear that what has been added to the 
defendant’s estate has been taken from the plaintiff's. That is to 
say, the facts must show, not only a plus, but a minus quantity.! 

In Phillips v. Homfray,? one of the questions raised was whether 
the plaintiff could recover against the defendant as executor of 
one who had used plaintiff's underground roadway for the carry- 
ing of coal without the plaintiff's consent. The majority of the 
court (Lords Justices Bowen and Cotton) held that he could not, 
Baggallay, L. J., dissenting. The following paragraphs, from the 
opinion of Lord Justice Bowen, give sufficiently the ground of the 
decision : 


“The only cases in which, apart from questions of breach of contract, 
express or implied, a remedy for a wrongful act can be pursued against 
the estate of a deceased person who has done the act, appear to us to be 
those in which property, or the proceeds or value of property, belonging 
to another, have been appropriated by the deceased person and added to 
his own estate or moneys. In such cases, whatever the original form of 
action, it is in substance brought to recover property, or its proceeds or 
value, and by amendment could be made such in form as well as in sub- 
stance. But it is not every wrongful act by which a wrong-doer indi- 
rectly benefits that falls under this head, if the benefit does not consist in 
the acquisition of property, or its proceeds or value. Where there is 
nothing among the assets of the deceased that in law or in equity belongs 
to the plaintiff, and the damages which have been done to him are 
unliquidated and uncertain, the executors of a wrong-doer carinot be sued 
merely because it was worth the wrong-doer’s while to commit the act 

‘which is complained of, and an indirect benefit may have been reaped 
thereby. The mere fact that the wrongful act or neglect saved the testa- 
tor from expense is not sufficient justification for suing his executor. 

“The deceased, R. Fothergill, by carrying his coal and ironstone in 
secret over the plaintiffs’ roads, took nothing from the plaintiffs. The 
circumstances under which he used the road appear to us to negative the 
idea that he meant to pay for it. Nor have the assets of the deceased 
defendant been necessarily swollen by what he has done. He saved Aes 
estate expense, but he did not bring into it any additional property or value 

_ belonging to another person.” 





1 Phillips v. Homfray, 24 Ch. Div. 439. 2 24 Ch. Div. 439. 
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It is respectfully submitted that the decision in Phillips v. Hom- 
fray unnecessarily limits the scope of the doctrine of waiver of tort. 
While it is true that the theory of restitution requires the existence 
of minus and plus quantities, it is equally true that enrichment can 
be negative as well as positive, and that one who saves an expendi- 
ture by using the property of another, as in Phillips v. Homfray, 
does thereby enrich himself. From an equitable point of view it 
would seem that wrongful wsev, and not wrongful deprivation, of 
another’s property, resulting in the enrichment of the tort feasor, 
should be the principle underlying the doctrine of waiver of tort. 
Should not the estate of one who has used, without the consent of 
the patentee, a patented idea, respond to the patentee to the extent 
of the tort feasor’s unjust enrichment? Yet it would seem difficult, 
except on the principle of wrongful user, to reach the estate. The 
tort feasor, owing to the nature of the right which he has violated, 
has not deprived the patentee of his property, or excluded him from 
the enjoyment.thereof. At the same time that the tort feasor is 
violating the patentee’s right, the latter, and any number of persons 
with his consent, can use the same. During the commission of the 
tort he has every right which he had before; namely, the right to 
the exclusive use of the idea. Except on the principle of wrongful 
user, it seems impossible, also, to support the right of a carrier to 
waive the tort and sue for freight where one fraudulently and in 
violation of the rights of the carrier has his goods carried from 
one place to another, it not appearing that the presence of the 
goods has required any additional effort on the part of the carrier, 
or that it has caused him to lose the carriage of other goods.! 

But it does not follow that the measure of the recovery is to 
bear any relation to the amount of profit made by the defendant. 
The plaintiff in a case of this sort should recover such a sum as 
the jury would have been authorized to give, had there been a’ 
contract between the plaintiff and the defendant that the latter 
should pay the reasonable value of his user. Any question as to 
incidental or collateral profit made by the tort feasor — in fact, 
the entire question of profit— should be excluded. Thus, if A, 
by the wrongful use of B’s roadway, should perform a contract 
which could not otherwise have been performed, and thereby make 
a profit of $10,000, the question in determining the amount of B’s 
recovery would be, not what profit did A make,- but what amount. 





1 See Rumsey v. N. E. R. W. Co., 32 L. J. C. P. 244. 
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should he have paid B, had he contracted to pay a reasonable sum 
for the use of the roadway.? 

There is a class of cases to be carefully ‘distinguished from 
Phillips v. Homfray, in which the plaintiff is undoubtedly allowed 
to recover, although Ife in fact shows no damage. In these cases it 
will be found that.the defendant has professed to act on behalf of 
the plaintiff, and that the plaintiff recovers, by virtue of the doc- 
trine of ratification, on the theory of agency. Waiver of tort is 
not at all involved. This is made apparent by two illustrations. 
A, professing to act as agent for B, though really having no au- 
thority. so to act, collects a debt due from C to B. By the col- 
lection of this money, -- assuming C not to have been thereby 
rendered insolvent, — A ‘has done B an injury. B’s position is 
just what it was before; he is a creditor of C, and has a right to 
collect from him the amount of his debt. A has in truth committed 
atort, not towards B, but towards C, whocan sue him either in tort, 
in assumpsit, for a breach of warranty of authority, or in a count 
for money had and received. Therefore, if B’s right of action against 
A had to be worked out through the doctrine of waiver of tort, B 
would have none; since as between himself and A there has been 
no tort committed. But by ratifying A’s act, the relation of prin- 
cipal and agent is created, and ‘A becomes liable to Bin acount for 
money had and received.? If, however, we assume that C is in- 
debted to B, and that A, claiming not to act for B, but to be in fact 
C’s creditor, collects the debt, then B has no claim whatever against 
A, — not on the theory of waiver of tort for the reasons just stated, 
and not on the theory of ratifying A’s act, because there can be no 
ratification, A not having professed to act for B.? It would seem 
that in the case last supposed, B’s remedy would be in tort alone, 
even if it appeared that by the collection of the money, C had been 





v 


1 When the writer first read the decision in Phillips v. Homfray, he was of the 
opinion that the decision was wrong. Subsequently he was inclined to adopt the view 
of the majority of the court, because of the difficulty of formulating a principle which 
would not unduly extend the scope of waiver of tort. The principle stated in the text, 
it is hoped, will be found to meet the difficulties that may be suggested as arising from 
a departure from the decision. 

2 Clarance v. Marshall, 2 Cr. & M. 495; Brown v. Brown, 40 Hun, 418. Conf. 
Andrews v. Hawley, 26 L. J. Ex. 323. 

8 Vaughan wv. Matthews, 13 Q. B. 187; Hall v. Carpen, 27 Ill. 386, 29 Ill. 512; Cecil 
v. Rose, 17 Md. 92 (semble); Davis v. Smith, 29 Minn. 201 ; Nolan v. Manton, 46 N. J. 
L. 231; Patrick v. Metcalf, 37 N. Y. 332; Butterworth v. Gould, 41 N. Y. 450. See, 
contra, O’Conley v. City of Natchez, 9 Miss. 31. 
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made inso]vent, and that B had in consequence been unable to 
realize his debt. For in such a case the property which has been 
added to A’s estate was not B’s, but C’s, and the right to recover 
the money or an equivalent sum is in C, and not in B. 

The distinction to be drawn between a case where the defendant 
professes to act for another, and where he claims to be acting in | 
his own right, is jwell illustrated by Vaughan v. Matthews.’ In 
that case the plaintiff, as executor, sought to recover from the de- 
fendant money which the defendant had collected in the following 
circumstances: the plaintiff's testatrix had loaned money, taking 
in exchange a note payable either to “ Miss Vaughan” (the testa- 
trix), or to “the Miss Vaughans.” The jury were unable to decide 
in which form the note was made. The plaintiff's testatrix died, 
leaving a sister, who afterwards died, leaving the defendant her 
executor. The defendant, the note, when it reached his hands, 
being in form payable to “the Miss Vaughans,” collected the 
amount thereof. The plaintiff claimed that the note was made 
payable to his testatrix, and had been fraudulently altered so as 
to make it purport to be payable to “the Miss Vaughans,.’ and 
consequently to the defendant’s testatrix as survivor. It was held 
that on these facts the plaintiff was not entitled to recover: not 
on the theory of following the proceeds of property tortiously 
taken from the plaintiff or his testatrix, because by the fraudu- 
lent alteration the note given to the plaintiff had ceased ab- 
solutely to exist, and consequently the mongy collected by tthe 
defendant was not the proceeds of property belonging to the 
plaintiff; and not on the theory of agency, because the defendant 
claimed to be acting, not for the plaintiff, but in his own right. 

The decision itself in Vaughan v. Matthews seems open to criti- 
cism. Assuming the note to have been absolutely destroyed and 
extinguished by the alteration, still the note held by the defendant 
was the proceeds of the original one. Of this second note the 
defendant should have been treated as a constructive trustee, and 
as a consequence the plaintiff should have been allowed to recover 
the proceeds of the note held on the constructive trust. 


As the foregoing principles have not been uniformly applied in 
all cases where a-tort feasor, by the commission of a tort, has 
enriched himself, it becomes necessary to consider in detail the 





1 13 Q. B. 187. 
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several classes of cases in which the question of waiver of tort has 
arisen. 

When the defendant has converted the plaintiff’s property, and 
in the act of conversion, or thereafter, sells the same, the plain- 
tiff may waive the tort and sue in assumpsit, using the count for 
money had and received to recover the proceeds of the sale.? 

In Lamine v. Dorell,? which is the case most often cited for 
this proposition, it would seem that the defendant fraudulently 
procured letters of administration on an estate upon which the 
plaintiff was entitled to administer, and that, acting under these 
letters, he sold certain debentures belonging to the estate. The 
defendant’s letters being subsequently revoked, and others being 
granted to the plaintiff, the latter sued the defendant, in a count 
for money had and received, to recover the proceeds arising from 
the sale of the debentures, and was allowed to recover. 

The reasoning of the court in this case will appear from the 
following extracts: — 


“ PowELL, J. When the act that is done is in its nature tortious, it is 
hard to turn that into a contract, and against the reasons of assumpsits. 
But the plaintiff may dispense with the wrong, and suppose the sale made 
by his consent, and bring an action for the money they were sold for, as 
for money received to his use.” 


And Chief-Justice Holt, speaking of the effect of a recovery in 
this form of action upon the right to sue in tort, said, — 


“This recovery may be given in evidence upon of gui/ty in the action 
of trover, because by this action the plaintiff makes and affirms the act 
of the defendant in the sale of the debentures to be lawful, and conse- 
quently the sale of them is no conversion.” 


Lamine v. Dorell would seem to be a proper case for a true rati- 
fication, since the defendant professed to be acting for the estate 
represented by the plaintiff. - But if we deal with it as an ordinary 
case of waiver of tort, it is evidént that the theory of treating the 
sale as made with the plaintiff's consent is a pure fiction, adopted 





1 Lamine v. Dorell, 2 Ld. Ray. 1216; Oughton v. Seppings, 1 B. & Ad. 241; Young 
v. Marshall, 8 Bing. 43; Powell v. Rees, 7 A. & E. 426; Thornton v. Strauss, 79 Ala. 
‘164; Hudson z. Gilliland, 25 Ark. 100; Staat v. Evans, 35 Ill. 455; Leighton v. Pres- 
ton, 9 Gill, 201 ; Gilmore v. Wilbur, 12 Pick. 120; Knapp v. Hobbs, 50 N. H. 476; 
Budd v. Hiler, 3 Dutch. 43; Comstock v. Hier, 73 N. Y. 269; Olive v. Olive, 95 No. 
Ca. 485; Hall v. Peckham, 8 R. I. 370;*Thompson v. Thompson, 5 W. Va. 190. 

2 2 Ld. Ray. 1216. 
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to meet the supposed difficulties of the action of assumpsit. This 
action in its origin, whether brought in the form of special as- 
sumpsit or indebitatus assumpsit, was intended to give a remedy 
for a breach of a true contract.1_ That is what is meant by Powell, 
J., when he says it is hard to turn a tortious act into a contract 
and against the reasons of assumpsits. It must also be remem- 
bered that when this case was decided (1705) the doctrine of 
waiver of tort was in its infancy. It had been ruled as late as 
1675 that in the case of a conversion and sale of goods, an action 
of assumpsit for money had and received could not,be maintained. 
While it must be admitted that notwithstanding the establishment 
of the doctrine of waiver of tort, many of the courts, even in juris- 
dictions where all forms of action have been abolished, continue 
to use much the same phraseology as that in Lamine v. Dorell, 
still, the preferable form of statement is that employed by Park, J., 
in Marsh v. Keating,’ in the House of Lords: — 


“ Here the former owner of the stock does not seek to confirm the 
title of the transferee of the stock. No act done by her is done ¢o intuitu ; 
it is perfectly indifferent to her whether the right of the transferee to 
hold the stock be strengthened or not. She is looking only to the right 
of recovering the purchase-money. In fact, however, the interest of the 
. purchaser of the stock is so far collaterally and incidentally strengthened 
that after recovering the price for which it was sold, she would effectually 
be stopped from seeking any remedy against, or questioning in any man- 
ner, the title of the purchaser of the stock.” * 

> 

As the desire to give a remedy in assumpsit begot the fiction, 
and not the fiction the desire, and as the fiction does not reach 
all the cases where the doctrine of waiver of tort applies, but 
must give place, if fictions are to be adopted, to others if possible 
even more violent, —e. g., when an action is brought in assumpsit 
against a thief or embezzler to recover money stolen or embezzled, 
—there is no reason or excuse for continuing the fiction at the 
present @ay. 

If the act by which the plaintiff has been deprived of his prop- 
erty was never in itself an actionable tort, but simply an incident 
of another tort, increasing the amount of damages recoverable for 





1 Ames, History of Asssumpsit, 2 Harvard Law Review, 53. 

2 Phillips v. Thompson, 3 Lev. 191. 

81M. &A. 582. 

* It is only fair to state that in another part of his opinion the learned judge states 
in substance the argument of the court in Lamine v. Dorell. 
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the latter, then, notwithstanding the defendant has sold property 
acquired by his tortious act, an action will not lie to recover the 
proceeds.! Hence a disseisee of land, the disseisor, by the act of 
disseisin, becoming the owner thereof, cannot maintain an action 
for money had and received against the disseisor to recover the 
proceeds arising from the sale of timber.? 

As the amount of the plaintiff's recovery is limited to the pro- 
ceeds received by the defendant,? it will be fatal to this form of 
action that the amount is not ascertainable. Hence it has been 
held that where goods-placed by the plaintiff with the debtor of 
defendant were received by the defendant from his debtor on ac- 
count of the debt, with other goods belonging to the debtor him- 
self, the plaintiff could not recover because of his inability to 
prove the valuation put upon his goods.‘ 

While in order to support’ the count for money had and received, 
the tort being waived, it is not sufficient to prove that the defend- 
ant has disposed of the plaintiff’s property by way of barter or 
exchange,® still it is not in all cases necessary to show that he 
has actually received money itself. If, having a right to receive 
money, he accepts something in lieu thereof, the transaction will 
be treated as if he had first received the money, and then had bought 
with it that which in fact he received in the first instance in place 
of the money.® 

On the other hand, though the defendant has sold the goods, if 
he has not collected the purchase-money, or received its equiva- 
lent as just explained, he will not be liable in a count for money 
had and received. Thus, in Budd v. Hiler’ the defendant tor- 
tiously sold property belonging to the plaintiff, receiving at the 
time of the sale only a part of the purchase-money, and taking a 
note for the remainder. The plaintiff sought to charge him ina 
count for money had and received, with the entire purchase- 
money; but his recovery was limited to the amount of cash actu- 
ally received. 





1 Balch v. Patten, 45 Me. 41; Rogers v. Inhabitants of Greenbush, 57 Me. 441; 
Bigelow v. Jones, to Pick. 161. 

2 Bigelow v. Jones,10 Pick. 161. 

8 Lindon v. Hooper, Cowp. 414 (semble); Budd v. Hiler, 3 Dutch. 43. 

* Saville v. Welch, 58 Vt. 683. 

5 Kidney wv. Pinous, 41 Vt. 386. 

6 Ainslie v. Wilson, 7 Cow. 662; Miller v. Miller, 7 Pick. 133; Doon v. Ravey, 49 
Vt. 293. 


7 
3 Dutch. 43. P 
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Since to maintain an action for money had and received in this 
class of cases the plaintiff must prove the receipt of money by the 
defendant as well as a wrongful conversion, his cause of action 
does not arise until the defendant has received the proceeds of the 
sale; and therefore the Statute of Limitations begins to run only 
from that time, and it is no answer to a count for money had and 
received that since the sale and receipt of the proceeds and before 
action brought the right to sue in trover has been barred. The 
period of limitation in such a case is that applicable to actions of 
assumpsit.} —.. 

In Dougherty v. Chapman,? it was held that where a count for 
money had and received is brought to recover the proceeds arising 
from the sale of property converted, interest is recoverable only 
from the time when a demand is made for the proceeds, the 
action being a sufficient demand. The following extract from 


the opinion of Hall, J., shows the line of reasoning adopted by 
the court : — 


“The plaintiffs right to waive the tort and sue in assumpsit for the 
proceeds of the sale was authorized by an implied promise, raised by law, 
on the part of the defendant that he would pay the money to the plaintiff. 
This right of election on the part of the plaintiff rests upon the fiction 
imposed at his pleasure upon the misconduct of the defendant. By elect- 
ing to waive the tort, the plaintiff became entitled to the proceeds of the 


sale; but up to hat time he was not entitled to such proceeds. The right 
to the proceeds accrued by force, and at the moment of election, and not 
before. As the plaintiff was not entitled to the proceeds of the sale until 
he made the election, as a matter of course he was not entitled to interest 
thereon prior thereto.” 


This case is certainly inconsistent in principle with the rule laid 
down in Miller v. Miller as to the Statute of Limitations, and in the 
opinion of the writer is not to be supported. The decision rests 
entirely upon a proposition which the writer has attempted to show 
is fallacious;* namely, that by suing in assumpsit, one in some 
mysterious way converts that which,was until then simply a tort, 
into a contract. Whereas in truth one.has an election of remedies 
because he has independent rights, and does not acquire rights, 
as the court here assumes, by electing remedies. If, for example, 
a man deals with an agent whose agency is not disclosed, — where, 
upon the doctrines applicable to an undisclosed agency, the party 





1 Miller v. Miller, 7 Pick. 133. 2 29 Mo. Ap. 233. 8 See supra, p. 223. 
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with whom the agent deals can elect to hold the undisclosed prin- 
cipal, — no one would say that his right did not accrue until he so 
elected. But in truth there is no difference in principle: in the 
case of the undisclosed principal, the alternative rights are ac- 
quired by the making of the contract ; in the case of property being 
converted and sold, the right to receive the proceeds arises from 
the receipt of the money.. At that moment of time the tort feasor 
has imposed upon him the obligation to deliver the money to the 
party whose property has been converted. If he is under no such 
obligation then, and dies before an election is made to sue in 
assumpsit instead of in tort, upon what principle can his executor 
or administrator be held liable? The representative of the de- 
ceased has committed no tort, and confessedly is not liable at 
common law for the tort of the deceased. How can he be held 
liable for money had and received, as he clearly is, if no such 
right existed against the tort feasor? 

Assuming that the Statute of Limitations runs, not from the 
time of the conversion of the property, but from the time of the 
receipt of the money arising from the sale, the question arises, 
Within what time must the money be received? Suppose, for ex- 
ample, that property is sold either at the time of conversion or 
afterwards, and that the money is not received until after the 
Statute of Limitations has barred an action for the tort. Can the 
plaintiff still recover the proceeds? If the sale is not made until 
the injured party has lost his right to sue for the conversion, the 
tort feasor has acquired title, and the sale was a sale of his own 
property.! In such an event, therefore, though the writer knows 
of no case in point, it would seem clear that the injured party has 
no right to receive the proceeds. If, however, the title to the 
property is in the injured party at the time of the sale, it would 
seem that the running of the statute subsequent thereto, but prior 
to the receipt of the money by the defendant, should not affect the 
plaintiff's right. He is equitably entitled to the debt as the pro- 
ceeds of his property, and hence to the money realized on it. The 
tort feasor, so long as a specific ves exists into which the injured 
party’s property can be traced, is in fact a constructive trustee. 

To entitle one to waive the tort and sue for the proceeds arising 
from the sale of converted property, it has been held to be sufficient 
if he proves that he*had fossession ; it is said that he need not 





1 Ames, The Disseisin of Chattels, 3 Harvard Law Review, 321, 322. 
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establish title to the property.!_ This result was deduced from the 
well-established rule of law that possession is a sufficient basis for 
the action of trover or trespass. Thus, in Oughton v. Seppings,?a 
widow who sued for the proceeds of personal property sold by the 
defendant, was allowed to recover, although the defendant proved 
that the property was purchased in the lifetime of the plaintiff's 
husband; Lord Tenterden, C. J., saying, — 


“There was evidence here, though perhaps slight, that the plaintiff was 
in possession of the pony. If she was in possession at the time when it 
was seized, she might clearly have maintained trespass against a wrong- 
doer ; and if she might maintain trespass, she may waive the tort and 
maintain this action.” 


Since one has a right to recover the proceeds of property wrong- - 
fully converted and sold, it necessarily follows that where the 
plaintiff’s money has been tortiously obtained by the defendant, 
the tort may be waived and an action for money had and received 
be brought.® 

It is of course no defence to such an action that the money 
was obtained, not from the plaintiff, but from one to whom the 
plaintiff intrusted it, and with whom defendant was engaged in an 
illegal transaction. For in such a case the plaintiff claims in his 
own right and not through his agent, and therefore the illegality of 
the transaction is immaterial. Thus, in Clarke v. Shee‘ the plain- 
tiff sued the defendant in a count for money had and received to 
recover money which had been received by the plaintiff's clerk in 
the course of the plaintiff’s business, and used by the clerk in the 
purchase of lottery tickets from the defendant in violation of the 
Lottery Act. It was held that the plaintiff was entitled to recover. 
Lord Mansfield, delivering the opinion of the court, said, — 


“I think the plaintiff does not sue as standing in the place of Wood, 
his clerk, for the money and notes which Wood paid to the defendants 
are the identical notes and money of the plaintiff. Where money or notes 
are paid dona fide, and upon a valuable consideration, they never shall be 





1 Oughton v. Seppings, 1 B. & Ad. 241. 

21 8B. & Ad. 241. 

8 Clarke v. Shee, Cowp. 197; Catts v. Phalen, 2 How. 376; Burton v. Driggs, 20 
Wall. 125; Jones v. Inness, 32 Kan. 177; Cory v. Freeholders, 47 N. J. L. 181; People 
v. Wood, 121 N. Y. 522; Webb v. Fulchire, 3 Ire. (Law) 485; Heindill v. White, 34 
Vt. 558; Kiewest v. Rindkopf, 46 Wis. 481; Western Assurance Co. v. Towle, 65 
Wis. 247. 

* Cowp. 197. 
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brought back by the true owner; but where they come mala fide into a 
person’s hands, they are in the nature of specific property ; and if their 
identity can be traced and ascertained, the party has a right to recover.” 


It has also been held to be no defence to an action brought to 
recover money fraudulently obtained, that the plaintiff supposed 
the payment of the money to be called for by an illegal contract 
which he had made with the defendant, if in fact the money was 
not payable under the contract, but was obtained by the defend- 
ant’s fraud.!_ In Catts v. Phalen,? the plaintiff sued to recover 
money paid to the defendant in the belief that the latter was en- 
titled to it under a lottery drawing. The defendant, who was 
employed to draw the tickets from the wheel, in fact obtained the 
money by concealing in his sleeve a ticket with a number corre- 
sponding to the number of the ticket held by him, and pretending 
to draw the ticket from the wheel. He pleaded the illegality of 
the lottery. The court, assuming the drawing to be illegal, de- 
cided for the plaintiff, Baldwin, J., saying, — 


“The transaction between the parties did not originate in the drawing of 
an illegal lottery; the money was not paid on a ticket which was entitled 
to or drew the prize, it was paid and received on the false assertion of that 
fact ; the contract which the law raises between them is not founded on the 
drawing of the lottery, but on the obligation to refund the money which has 
been received by falsehood and fraud, by the assertion of a drawing which 
never took place.” 


As a condition of recovering money tortiously obtained, the 
plaintiff, if he has received anything of value from the defendant, 
must return the same. And since the plaintiff's claim rests upon 
the fact that the defendant cannot be allowed in good conscience 
to keep what he has obtained, the measure of the plaintiff's re- 
covery is not the entire amount paid by the plaintiff, but the 
amount which it is against conscience for the defendant to keep.® 
In the Western Assurance Co. v. Towle,* the defendant by false 
and fraudulent overstatements as to the amount of a loss (which 





‘1 Catts v. Phalen, 2 How. 376; Northwestern Ins. Co. v. Elliott, 7 Sawyer, 17; 
Webb v. Fulchire, 3 Ire. (Law) 485; Kiewest v. Rindkopf, 46 Wis. 481. 
2 2 How. 376. 
8 Lindon v. Hooper, Cowp. 414 (semble); The Western Assurance Co. v. Towle, 65 
Wis. 247. 
* 65 Wis. 247. 
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had in part been suffered) got from the plaintiff the amount of ; 
the policy as for a total loss. There was a clause in the policy 
declaring forfeiture thereof in such an event. The plaintiff hav- 
ing recovered a verdict for the amount of the policy, it was set 
aside, the court holding that the recovery should have been 
limited to the money received over and above the actual loss 
suffered. Taylor, J., said, — 


‘¢ . . . The action for money had and received is in some sense an 
equitable action, and the insurance company having voluntarily paid the 
‘money on an alleged loss claimed by the defendants, they can only re- 
cover back so much as in equity and good conscience they ought not to 
have paid. . . . False swearing and false valuation in proof of loss 
might have been a good defence to a recovery upon the policy, had the 
plaintiff refused to pay the loss; but it cannot be made the basis of a 
right to recover back money already paid upon the policy. The plain- 
tiff’s right to recover depends upon proof establishing the fact that the 
company has paid more money than covered the loss sustained by the de- 
fendants, and that such payment was procured by the false and fraudulent 

. acts of the defendants.” 


Since the right to recover money which has been stolen, fraudu- 
lently obtained, or wrongfully converted to another’s use, rests on 
the equitable principle of unjust enrichment, the claim may be 
asserted, not only against the immediate tort feasor, but against 
any one into whose possession the money may be traced until it 
reaches the hands of a purchaser for value without notice! As 
the claim is, however, maintained on strict equitabie principles, 
it cannot be asserted against a purchaser for value without notice.? 
Of course payment to the tort feasor after notice of plaintiff's 
claim is no answer to the action.® 

As the fees incident to an office belong equitably to the right- 
ful claimant, and not to the usurper, the latter is liable for all 
such fees received.* Since, however, the claimant’s right to re- 
ceive the fees for services actually rendered by another rests upon 





1 Calland v. Lloyd, 6 M. & W. 26; Heilbut v. Nevill, L. R. 5 C. P. 478; Bayne v. 
United States, 93 U. S. 642; United States Bank v. State*Bank, 96 U. S. 30; Atlantic 
Cotton Mills v. Indian Orchard Mills, 147 Mass. 268; Causidere v. Beers, 1 Abb. Ap. 
Dec. 333; Hindemarch v. Hoffman, 127 Pa. St. 284. 

2 State Bank v. United States Bank, 114 U.S. 401; Bank of Charleston z. State 
Bank, 13 Rich. Cas. 291. 

8 Hindemarch v. Hoffman, 127 Pa. St. 284. 

* Howard v. Wood, 2 Lev. 245; Arris v. Stukeley, 2 Mod. 260; Kessel v. Zeiser, 
roa N.Y. 184. 
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his ownership of the office, it follows that he can only recover the 
fees necessarily incident to the office. Consequently mere gratu- 
ities received by the usurper cannot be recovered.! Insuchacase © 
the plaintiff cannot make out his right, since what was given to 
the defendant might not have been given to the plaintiff. It is 
true that but for the tort the defendant could not have received 
the gratuity, but on constat that the plaintiff, if the defendant 
had not committed the tort, would have received it. 

Where the defendant entices away the plaintiff's apprentice and 
induces the latter to work for him, the plaintiff is entitled to re- 
cover the value of the services received by the defendant.2 The 
opinion of Mansfield, C. J., in Lightly v. Clouston, in which this 
proposition of ‘law was first announced, was as follows: — 


“IT should have thought it better for the law to have kept its course ; 
> but it has now been long settled that in cases of sale, if the plaintiff 
chooses to sue for the produce of that sale, he may do it. In the present 
case the defendant wrongfully acquires the labor of the apprentice; and 
the master may bring ‘his action for the seduction. But he may also 
waive his right to recover damages for the tort, and may say that he is 
entitled to the labor of his apprentice; that he is consequently entitled 
to an equivalent for that labor, which has been bestowed in the service 
of the defendant. It is not competent for the defendant to answer that 
he obtained that labor, not by contract with the master, but by wrong, 
and that therefore he will not pay for it. This case approaches as nearly 
as possible to the case where goods are sold and the money has found its 
way into the pocket of the defendant.” 


If one is liable to the master for the benefit received from the 
services of an apprentice whom he has enticed from the service of 
. the master, it would seem necessarily to follow that one who has 
_ wrongfully deprived another of his personal property and used it, 
should be liable in quasi-contract for the benefit derived from the 
use thereof. Lord Mansfield was clearly of this opinion, —the 
following illustration, used by him in Hambly v. Trott,® being in 
point: “So if a man takea horse from another and bring him back 
again, an action of trespass will not lie against his executor, 





1 Boyter v. Dodsworth, 6 T. R. 681. 
2 Lightly v. Clouston, t Taunt. 112; Foster v. Stewart, 3 M. & S. 191; James v. 


Le Roy, 6 Johns. 274; Stockett v. Watkins’ Adm’rs, 2, G. & J. 326. See, however, 
contra, Crow v. Boyd, 17 Ala. 51. 


8 5 Cowp. 377. 
m , - gt 
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though it would against him; but an action for the use and hire 
of the horse will lie against the executor.” 

It has accordingly heen held that the action will lie to recover 
the value of personal property wrongfully taken and used.! The 
right has also been denied in at least two cases.2 The decision in 
Carson v. River Lumbering Co. is however much weaken. by 
the quasi-adniission of the court that if the tort feasor were dea. 
the action would be allowed against his executor or administrator. 
But if not against him, why against his representative, since the 
tort feasor, and not the representative, is the one who did the 
wrong and derived the benefit? If it be answered that the remedy 
in tort against the tort feasor is adequate, it may be replied that 
the whole doctrine of waiver of tort exists notwithstanding the 
existence of the remedy in tort. Likewise, the argument by 
which the plaintiff was defeated in Wynne v. Latham could be 
used to defeat every plaintiff proceeding on the theory of waiver 
of tort. In that case Ruffin, J., said: “Most actions will only 
lie on a contract express or implied, and the contract here is sup- 
posed to be one of the latter kind. But the law cannot imply a 
contract between these parties when it is clear from the facts 
stated that the defendants derived their possession and title from 
another person, under whom they claimed the slaves adversely to 
the plaintiff and all the world.” This is of course treating a fic- 
tion as if it were a fact, and applying it, not to further the ends 
for which it was adopted, but to defeat them. 

One who has been dispossessed of his land should logically be 
allowed to sue the wrongful occupant in acount for use and oc- 
cupation, to recover its rental value; but it is not permitted.* The 
failure to extend the doctrine to this class of cases is due to purely 
historical reasons. Where the tort was waived at common law, and 
an action brought to enforce the quasi-contractual obligation, the 
form of action used was the zzdebztatus assumpsit counts. But it was 
a cardinal principle of the common law that in bringing an action a 





Y 


1 Fanson v. Linsley, 20 Kan. 235; Philadelphia Co. v. Park Brothers, 138 Pa. St. 
346. 

2 Carson River Lumbering Co. v, Bassett, 2 Nev. 249; Wynne v. Latham, jam L, 
329. See Phillips v. Homfray, 2 Ch. Div. at p. 460. 

8 Tew v. Jones, 13 M. & W. 12; Stringfellow v. Curry, 76 Ala. 394; Stockett v. 
Walker, 2 G. & J. 326; Central Mills Co. v. Hart, 124 Mass. 123; Lockwood v. Thunder 
Bay Co., 42 Mich. 536; Henderson v. Detroit, 61 Mich. 378; Crosby v. Horne Co., 45 
Minn. 249; Aull Savings Bank v. Aull, 80 Mo. 199, Dixon v. Ahern, 19 Nev. 422; 
Preston v. Hawley, 1o1 N. Y. 586; Collyer v. Collyer, 113 N. Y. 442. 
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plaintiff must pursue his highest remedy. Where land was leased | 
and rent reserved, the remedy given by the common law was debt ; 
and that being regarded as a higher remedy than zxdebitatus assump- 
_ sit, the rent could not be recovered in an indebitatus assumpsit count. 
It would have been extraordinary had the courts given a remedy 
against a tort feasor which they did not allow on a contract against 
a tenant. And although by statute the scope of zmdebitatus as- 
sumpsit has been extended to cases where the relation of landlord 
and tenant exists, the courts have not permitted its use in.the 
absence of a true contract between the parties; and even in 
jurisdictions where all forms of action are abolished, this doctrine, 
originating in a distinction drawn between different forms of action, 
is perpetuated.1 As assumpsit will not lie for a wrongful use 
and occupation, of course the rent received by such an occupant 
cannot be recovered in a count for money had and received.? 

The question of waiving the tort has arisen in a class of cases 
suggested by, and yet differing from, those in which the defendant 
has wrongfully used the plaintiff’s personal property; namely, 
where the defendant has converted the property, but, instead of 
selling, either keeps it or has consumed it. Here the decisions 
are in conflict. In Russell v. Bell,? the plaintiff, as assignee of 
a bankrupt, sought to recover against the defendant, in a count for 
goods sold and delivered, the value of goods delivered to the de- 
fendant by the bankrupt after he had committed an act of bank- 
ruptcy. A motion by the defendant’s.counsel to enter a nonsuit, 
on the ground that the plaintiff had failed to prove a contract of 
sale, was denied. Alderson, B., thought the evidence warranted 
the finding of such a contract. Lord Abinger thought that it was 
not necessary for the plaintiff to prove a contract in order to re- 
cover in the count for goods sold and delivered; saying, — 


‘¢Mr. Crompton says that if you treat this as a sale, you must treat it 
as a sale with all the circumstances belonging to it. That proposition is 
true, with this qualification, —if the sale is made by an agent, and prop- 
erly conducted for the supposed vendor, and the person buying is an 
honest buyer, the vendor must stand to the sale, and is bound by the 





1 See cases supra, note 1. The reader who may be interested in studying the history 
of this doctrine is referred to a very lucid and most instructive article by Professor 
Ames on “ Assumpsit for Use and Occupation ” in 7 Harvard Law Review, 377. 

2 Clarance v. Marshall, 2 C. & M. 495; Lockard v. Barton, 78 Ala. 189; King v. 
Mason, 42 IIl. 223. 

3 10 M. & W. 340. 
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contract ; but if a stranger takes my goods, and delivers them to another 
man, no doubt a contract may be implied, and I may bring an action either 
of trover for them, or of assumpsit. This is a declaration framed on a con- 
tract implied by law. When a man gets hold of goods without any actual 
contract, the law allows the owner to bring assumpsit, — that is the solution 
of it,—and gets rid of the whole difficulty. Here the bankrupt took these 
goods and delivered them to the defendants ; on that an implied assump- 
sit arises that they are to pay the owners the value of the goods.” 


Gurney, B., concurred in the decision of the court, but gave no 
opinion. On this question the authorities in America are pretty 
evenly divided.? 

In Jones v. Hoar®—the leading case in this country denying 
the right of waiver of tort under such circumstances —the court 
seemed to proceed on the short ground that they could not without 
greatly extending the doctrine of waiver of tort beyond any of the © 
decided cases apply to the count for goods sold and delivered the 
principles which had been applied to the count for money had and 
received. As against the tort feasor himself, they were not will- 
ing to take this step; though they left open the question as to 
whether such an action might not be brought against his ex- 
ecutor or administrator. But as the writer has had occasion to 
_ remark, how can such an action be maintained against the repr 
sentative, if not against the tort feasor? It is the latter, and no 
the former, who committed the tort, and has directly profited b 
If the action is denied against the tort feasor because of his lia- 
bility in tort, then the court, to be consistent, should reach. the same 
result in all cases where the defendant can be sued intort. If one 





1 The italics are the writer’s. 

2 The action has been allowed in the following States: California, Lehmann v. 
Schmidt, 87 Cal.15; Georgia, Newton Manuf. Co. v. White, 53 Ga. 395; Ld/inois, T. W. 
W. R. R. Co. v. Chew, 67 Ill. 378; Zudiana, Morford v. White, 53 Ind. 547; Xansas, 
Fanson v. Linsley, 20 Kan. 235; Michigan, Aldine Manuf. Co. v. Barnard, 84 Mich. 
632; Mississippi, Evans v. Miller, 58 Miss. 120; Mew York, Goodwin v. Griffis, 88 
N. Y. 629; North Carolina, Logan v. Wallis, 76 No. Ca. 416; Zennessee, Kirkman v. 
Phillips, 7 Heisk. 222; Zexas, Ferrill v. Mooney, 33 Tex. 219; West Virginia, McDonald 
v. Peacemaker, 5 W. Va. 439; Wisconsin, Walker v. Duncan, 68 Wis. 624. 

The action has been disallowed in the following States : A/abama, Strother v. Butler, 
17 Ala. 733; Arkansas, Bowman v. Browning, 17 Ark. 599; Delaware, Hutton ». 
Wetherald, 5 Harr. 38; Maine, Androscoggin Co. v. Metcalf, 65 Me. 40; Massachusetts, 
Jones v. Hoar, 5 Pick. 285; Aissouri, Sandeen v. Kansas City R. R. Co., 79 Mo. 278; 
New Hampshire, Smith v. Smith, 43 N. H.536; Pennsylvania, Bethelem Borough z. 
Perseverance Fire Ins. Co., 81 Pa, St. 445; South Carolina, Schweizer v. Weiber, 6 
Rich, L. 159; Vermont, Winchell v. Noyes, 23 Vt. 303. 

8 5 Pick. 285. 
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can sue a tort feasor to recover, not the actual money which he has 
taken from the plaintiff by fraud or force, but its value, that is, an 
equivalent sum, or to recover the value of services of which the 
defendant tortiously deprived the plaintiff to his own benefit, 
then why not allow an action to recover the value of goods which 
he has tortiously taken? That you are suing in a count for goods 
sold and delivered, whereas in fact there is no sale, buta tort, is an 
objection no more insurmountable in this case than when the same 
count is used to charge a lunatic for necessaries furnished to him 
by one who knew him to be insane. In the latter instance there 
is no contract of sale, because the lunatic cannot contract; and 
yet, as he has received the plaintiff’s goods under circumstances 
which render it inequitable for him to keep them without making 
compensation, the plaintiff is allowed to recover their value. 
If, then, the count can be successfully used in a case where 
there is no contract of sale because the defendant is incapable 
of assenting to one, why can it not be used where there is no 
assent because the defendant is a tort feasor? In truth, the 
two cases have a common element, which is universally recognized 
in the one, and should be in the other, as furnishing a ground for 
recovery; namely, that the defendant has that for which in con- 
science he should give the plaintiff an equivalent inmoney. The 
objection arisinj: out of the form of action should, of course, have 
no force in jurisdictions where all forms of action have been 
abolished. It is not to be supposed that the estate of the tort 
feasor would not be required, when the tort feasor has taken and 
consumed the plaintiff’s goods, to make good their value to the 
plaintiff; and yet every argument that can be urged against the 
tort feasor can be urged against allowing it against his repre- 
sentatives, except the argument that an adequate remedy exists in 
the first case, but not in the second. And this argument, apply- 
ing with no more force here than elsewhere, has been generally 
ignored in the law of quasi-contract.? 





1 Jn re Rhodes, 44 Ch. Div. 94; Sceva v. True, 53 N. H. 627. 

2 Whether a plaintiff has a right to waive the tort in a case of this kind, is of great 
importance in jurisdictions where the Statute of Limitations prescribes a shorter period 
of time within which actions in tort must be brought than that prescribed for the bring- 
ing of actions in assumpsit or contract. Thus, in Kirkman v. Phillips, 7 Heisk. 222, 
where the plaintiff sued for the value of goods converted by the defendant, the latter 
pleaded that three years —the time allowed by the Tennessee statute for actions of 
tort—had elapsed. This plea was held bad, the action sounding, not in tort, but in 
quasi-contract. “It is true,” said the court, “as argued, that the wrongdoer may 
obtain a title to the property by three years’ adverse possession, and yet be liable, for 
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If the plaintiff can trace goods into the possession of the de- 
fendant which were procured from the former under a contract 
made with a third person, the contract being induced by fraud in 
which the defendant co-operated, it would necessarily result, if the 
principle contended for in the preceding paragraph be granted, 
that the plaintiff can waive the tort and sue for goods sold and 
delivered, the fraud entitling him to rescind the contract under 
which he parted with the goods. And such is the law.! In 
Hill v. Perrott,? where this point was first decided, the plaintiff 
sold goods to one Dacosta, who was to pay for them by a six 
months bill of exchange, to be accepted by the.defendant and in- 
dorsed by Dacosta. The plaintiff, discovering the transaction to 
be a swindling scheme to enable Dacosta to pay a debt which he 
owed to the defendant, and finding the goods in the defendant's 
possession, sued in assumpsit, the declaration containing two 
counts, — one for goods sold, and one in special assumpsit. He 
recovered judgment on the count for goods sold. 

In Ferguson v. Carrington,* the plaintiff sued for goods sold and 
delivered. It appeared that the time of credit given when the 
goods were sold by the plaintiff to the defendant had not expired. 
It was objected that the action was prematurely brought; but the 
plaintiff contended that asethe sale was induced by the fraud of 
the defendant, he might waive the tort and sue in assumpsit. 
The plaintiff was nonsuited, and a rule for a new trial was refused ; 
the court holding that by bringing that form of action he had 
affirmed the contract, and so was bound by its terms, including 
the time of credit. 

Parke, J., whose opinion represents that of the other judges, 
expressed himself as follows :— 


‘As long as a contract existed, the plaintiffs were bound to sue on 
that contract. They might have treated that contract as void on the 
ground of fraud, and brought trover. By bringing this action they affirm 
the contract made between them and the defendant.” 





three years after his title is perfected, to pay the original owner the value thereof. 
This is a necessary consequence of the right, which the original owner has, to elect 
whether he will sue for property or its value. During six years his right for the value 
is as perfect as his right to sue for the property within three years. This right is not 
interfered with by the Provisions of the Code abolishing the distinctions in the form 
of actions. The Statute of Limitations applicable to the cause depends upon the nature 
and character of the action, and not upon its form.” 

1 Hill v. Perrott, 3 Taunt. 274; Abbotts v. Barry, 2 B. & B. 369; ; a v. Free- 
man, 13 Me. 90; Isaacs v. Herman, 49 Miss. 449. 

2 3 Taunt. 274. 89 B. &C. 59. 
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Now, with all deference to so eminent an authority, it is sub- 
mitted that this decision cannot be supported. To do so, one 
must say that the count for goods sold and delivered can only 
be used to enforce a genuine contract obligation. But this view, 
is not sustained by either the English or American‘courts.! If the 
count can be used where there has been no contractual relation, it 
must follow that a plaintiff does not in using the count necessarily 
allege the existence of a contract. If he does not, then, in a case 
where he has aright to disregard the contract and sue in tort, 
why cannot he waive the tort and sue in assumpsit for goods sold 
and delivered, without affirming a contract which was in fact made, 
but which he has aright to rescind? The result of the English 
authorities, if Lord Abinger’s statement in Russell v. Bell? is to 
be regarded as law, is to leave the law in an anomalous state. As 
against a tort feasor whose tort consists in getting your goods by 
means of a fraudulent contract, you cannot waive the tort and sue 
in assumpsit for goods sold and delivered; but you may bring a 
count for goods sold and delivered against a person whose tort 
consists in procuring your goods otherwise than by a fraudulent 
contract. 

Ferguson v. Carrington has been followed in Massachusetts.® 
Although it was followed in an early case in Michigan,‘ this decis- 
ion can no longer be regarded as law, it having since been decided 
in the same State® that this count can be used for a taking and 
retention where there has been no contract whatever. In Ken- 
tucky,® in New York,’ and in Georgia,® a recovery is allowed in 
cases like Ferguson v. Carrington. 

William A. Keener. 


ScHOooL oF Law, 
COLUMBIA COLLEGE. 





(To be continued.) 
1 See above, passim. * Galloway v. Holmes, 1 Doug. 330. 
2 Supra, p. 239. 5 See supra, p. 240, n. 2. 
8 Allen v. Ford, 19 Pick. 217. 6 Dietz’s Assignee v. Sutcliffe, 80 Ky. 650. 


7 Wilson v. Foree, 6 Johns. 110; Weigand z. Sichel, 4 Abb. Ap. Dec. 592. The rea- 
son given by the court in Wilson v. Foree, 6 Johns. 110, is as follows: “The basis of 
every contract is good faith, Ifthe special contract be void on the ground of fraud, the 
plaintiff may disregard it, and bring assumpsit for the goods sold.” - Substituting the 
word “ voidable ” for “ void,” this is a concise and accurate statement of the reasoning 
by which the result can be reached, and is in striking contrast with the fanciful state- 
ments found in the opinion of the court in Weigand z. Sichel, 4 Abb. Ap. 592. 

8 Blalock wv. Phillips, 38 Ga. 216. 
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THE BORDERLAND OF LARCENY. 
I. 


i Meme common law crime of larceny differs from such a crime 

as homicide in that it shades off on every side into the re- 
gion of mere tort. When one human being is killed by another, 
the question of crime depends solely upon the intent with which 
the act was committed. But when a man’s property is wrongfully 
interfered with, the act is criminal only under certain conditions ; 
and the line between such interference as is criminal and such as 
is a mere tort is purely arbitrary, being founded on no distinction 
in the nature of things. As a result, there is on all sides a debat- 
able ground, where the act may conceivably be held a crime, or 
with equal inherent reason may not. The difficulty is not dimin- 
ished by the fact that the borders of criminality have been ex- 
tended by statutes, whereby such crimes have been created as 
embezzlement, cheating, cheating by false pretences, malicious 
mischief, forcible trespass, etc. The question still remains, 
whether the act is a crime by the common law or by statute. I 
purpose to discuss only a single aspect of this subject. 

From the beginning, the common law has limited the crime of 
larceny to cases of wrongful taking from the possession of the 
owner without his consent. In some early authorities it was 
stated simply that the taking must be against the will of the 
owner (invito domino).1 Glanville? states the rule more fully: 
“The party shall be absolutely excused from the imputation of 
theft by reason that his possession of the thing detained origi- 
nated through the owner of the property.” Staunforde elucidates 
the point with his usual care: “The intent must be at the time 
when he came into possession of the goods; for if he had the pos- 
session lawfully, although he should afterward with ill intent con- 
vert the goods to his own use, yet it is not felony. As, if I bail 
my goods to one, who converts them to his own use; as appears 
P. 13, E. 4, f. 9. But if an innkeeper puts a piece before one to 
drink from it, and he carries it off, it is felony, because he had not 





1 Bract. 150 b; Fleta, bk. i. c. 38; Mirror, c. i. § to. 2 Bk. x. c. 13. 
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the possession of it, only the use. The same is law of the butler 
or cook in my house, who have my plate or vessel to use, and they 
carry it off; it is felony, because the possession is always in me.” } 

Mr. Justice Stephen thinks that this rule was a limitation more 
or less consciously put upon a former broader principle of the com- 
mon law in order to restrain the scope of larceny, while at the 
same time the scope of trespass was extended by the action of 
trover, the purpose being that the owner might have his goods 
again.2, This, however, can hardly be. There is no evidence of a 
former broader principle, nor was it necessary; for the owner had 
always the option of suing civilly rather than criminally.? In 
truth, the limitation seems to have been inherent in the nature of 
a common law felony. That act alone was punishable by appeal 
or indictment which was done contra pacem regis, or, in other words, . 
vt et armis.* Thus, in Rex v. Raven,® where one who had hired 
lodgings stole the furniture, it was agreed by Lord Bridgeman, 
Kelyng, J., and Wylde, Recorder of London, that it was no felony, 
“because she had a special property in them by her contract, and 
so there could be no trespass; and there can be no felony where 
there is no trespass, as it was resolved in the case of Holmes, 
who set fire on his own house in London, which was quenched 
before it went further.” 

It thus appears to have been a general rule of the common law 
that there is no felony without trespass. And if, as seems clear, 
the action of trespass js derived from the appeal of felony, the 
cause of this broad rule is apparent. When the rule is applied to 

‘the crime of larceny, it is evident that in those cases where tres- 
pass lies there may be larceny, but in cases where detinue or ac-— 
count lies there is no felony ;® and therefore that when goods are 
delivered up by the owner there can be no larceny. 

Starting from this point, it follows that the state of mind of the 
defendant at the time of taking is immaterial. If the owner gives 
over the possession voluntarily, the fact that he has been induced 
to do so by deceit of the other cannot alter the fact of delivery. - 
There is no trespass, no vé e¢ armis, and therefore no felony. The » 
wrong is not a trespass, but a fraud. It is different where the 





1 Staunf. Pl. Cor. fol. 25. 2 3 Steph. Hist. Cr. L. 133. 

8 Bract. 150 b; Brit. fol. 49. See a note by Professor Ames, 3 H. L. R. 29; see also 
3 H. L. R. 177. 

* Per Brian, C. J., 13 Ed. 4, 9, pl. §; 3 H. 7, 12, pl. 9. 

5 Kelyng, 24. 6 21 H. 7, 14, pl. 21. 
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consent of the owner is extorted by force or fear. In that case 
the possession is not voluntarily parted with, and the wrong-doer 
is just as much guilty of trespass in taking the property as he 
would have been if the formal consent had not been given.! 

The difficulty in the older cases was to determine what consti- 
tuted a giving up of possession. The natural and obvious rule was 
generally laid down, that where the owner’s chattel remained in 
his house or in his personal presence it continued to be in his pos- 
session. Thus in the Year Book, 21 H. 7, 14, pl. 21, Pigot (ap- 
prentice) put this case to Cutler, Serjeant: “If I deliver (daz/) 
, a bag of money to my servant to keep (a/ gard), and he flees and 
escapes from me with the bag, is it felony? Cutler said, Yes; 
for so long as he is in my house, or with me, whatever I have de- 
livered to him is adjudged in my possession.” 2 Staunforde used 
language to the same effect: “The thing stolen seems never to 
have been cut of the owner’s possession, because it had not passed 
outside his house.” ®° So far was this notion carried that we find 
in good use the phrase, “outside the possession of the house.” 4 
In accordarce with this view, a guest who, with felonious intent, 
carried goods from one room to another of an inn, was regarded as 
never having taken them from the innkeeper’s possession,® and a 
servant or workman to whom were given goods to keep or to work 
upon, had no possession. Soa guest had no possession of the 
“plate upon which his dinner was served.’ 

On the other hand, where goods were delivered to any one, ser-* 
vant or stranger, to carry away, the owner surrendered possession.® 
Thus, in the Year Book, 21 H. 7, 14, pl. 21, “ Cutler said: If I de- 
liver a horse to my servant to ride on a journey, and he absconds 
with it, it is not felony; for he came lawfully by the horse by de- 
livery. And so it is if I give him a bag to carry to London, or to 
pay some one, or to buy something, and he absconds with it,sit is 
not felony; for it is out of my possession, and he comes lawfully 
by it. Pzgot. It may well be; for the master in all those cases 
has a good action against him, namely, Detinue, or Action of Ac- 
count.”® This rule prevailed until the end of the last century.” 

The diversity was not acquiesced in by every one. It was some- 





1 Reg. v. Lovell, 8 Q. B. D. 185. © 21 H. 7, 14, pl. 21; Kelyng, 35. 

2 s.c. Bro. Abr. Coron. pl. 58. 7 Bro. Abr.-Coron. pl. 159. 

8 Staunf. Pl. Cor. 26. 8 13 Co. 69, and cases cited ; Moore, 248, pl. 392. 
4 Bro. Abr. Coron. pl. 159. 9s. c. Bro. Abr. Coron. pl. 58. ‘ 
§ Staunf. Pl. Cor. 26. 10 Watson’s Case, 2 East P. C. 562. 
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times held that a servant, even while in his master’s house, has 
possession; as, for instance, a butler of the plate in his charge.? 
To settle this conflict in the authorities the statute 21 H. 8, c. 7, 
was passed; it provided that when chattels are delivered to a ser- 
vant by his master to keep, and the servant converts them, it shall 
be felony.2 This statute was soon held not to apply to a delivery 
to a servant by a stranger outside the master’s house.* And it 
never was held to cover the case of delivery to the servant to carry 
to a distance.* By the end of the last century, however, the rea- 
son for,the diversity was lost sight of; and it was held that where 
the servant had goods from the master, although it were to carry 
to a distance, the possession remained in the master.® This deci- 
sion, though opposed to the former authorities, and unsupported 
on principle, has been followed, and is now law. 

The old conception of possession, according to which the master 
has possession of all chattels in his house or presence, still sur- 
vives in an analogous case. When the master sends a servant to 
get goods from a stranger in a cart, boat, or other vehicle in the 
master’s possession, the goods come into the master’s possession as 
soon as they are put into the vehicle; and if the servant after- 
wards takes thém out animo furandi, he is guilty of larceny.* But 
the rule has broken down where it should have been strongest. 
When a stranger gave goods to a servant for his master in the 
master’s house, the goods would clearly, according to the old notion 
of possession, have been held to be at once in the master's posses- 
sion.’ But at the end of the last century it was finally determined 
that in such a case the servant got possession. The case was that of 
a bank teller, who upon receiving money for the bank, put it in his 





1 Brian [C. J.]. It cannot be felony, because he could not take vé e¢ armis, because 
he had charge of it. And the Justices were of the same opinion. — 3 H. 7, 12, pl.'9. 

2 It has been supposed by some that the “ doubt” stated in the preamble was upon 
another point ; namely, whether the servant sent to a distance with goods had posses- 
sion. But there seems to be no authority in the books clearly opposed to that proposi- 
tion, which indeed, upon the notion of possession then prevailing, was obvious. On the 
other hand, the then recent case just cited certainly left doubtful the nature of a ser- 
vant’s relation to the master’s chattels of which he had charge in the master’s house; 
and that must have been the doubt referred to. This opinion is confirmed by the 
language of the statute, which applies only to a delivery to a servant 40 keep. 

® Dyer, 5. 

* Watson’s Case, 2 East P. C. 562. 

5 Lavender’s Case, 2 East P. C¥566 (1793). 

8 Reg. v. Reed, 23 L. J. n. s. M. C. 25; Rex v. Spears, Leach C. C. (4th ed.) 825. 

7 See the opinion of Holmes, J., in Com. v. Ryan, 30 N. E. Rep. 364 (Mass.). 
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own pocket; and it was held not to be larceny.!_ This decision was 
the cause of passing the statute 39 Geo. 3, c. 85, which created 
the crime of embezzlement. The statute applied only to a taking 
by a clerk or servant; but it has been extended by later statutes 
so as to cover most, if not all, cases of taking by bailee or other 
mere possessor. It is still sometimes difficult to distinguish the 
crimes; for instance, just what dealing with goods by 4 servant is 
enough to give the master possession has been the subject of much 
argument. But upon the whole, the boundary between larceny 
and embezzlement is now clearly established, whatever may be 
our view as to the correctness of it. 


Il. 


Let us now return to the general principle with which we 
began, that there can be no larceny if there was a delivery by 
the owner. I have stated it to be incontestable that no matter 
what motive operated on the owner’s mind to induce the delivery, 
if there was in fact a voluntary parting with possession, there 
should be no larceny. 

There is little trace of any other theory until the end of the Jast 
century, —a period marked by gross misconception in other respects 
of the true nature of larceny. In 1779 a different rule was estab- 


lished by the decision in Pear’s Case.* In that case it appeared 
that the defendant hired a horse under pretence of taking a journey, 
but at once sold and delivered it to a stranger; such having been 
his intention from the beginning. Thecourt held this to be felony, 
in spite of delivery by the owner; for the original intent having 
been fraudulent, “the parting with the property* had not changed 
the nature of the possession, but that it remained unaltered in the 


prosecutor at the time of the conversion.” That this decision was 
a novelty, and an unwarranted modification of the law of larceny, 
appears upon an examination of the authorities cited by the court. 

One of the authorities cited as sustaining the decision was a 
case in Sir Thomas Raymond’s Reports. The defendant “ cheap- 
ened” goods in a shop; the shopkeeper handed him some of the 





1 Bazeley’s Case, Leach C. C. (4th ed.) 835. Eyre, C. J., “ observed that the cases 
ran into each other very much, and were hardly to be distinguished.” 

2 See Com. v. Ryan, 30 N. E. Rep. 364 (Mass.). 

8 2 East P. C. 685; 1 Leach (4th ed.) 212. 

4 That is, right of possession, — a,sense in which the word was then much used. 

5 Rex v. Chissers, T. Raym. 275. See also the case put in Kelyng, 82. 
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goods, and he thereupon ran away with them. Nothing could be 
plainer than this case. The defendant was not given possession 
of the goods; he was allowed to take them in the owner’s presence, 
and they continued in the owner’s possession. That the owner in 
such a case continues in possession is settled by many decisions ;? 
and the case is therefore no authority for the decision in Pear’s 
Case. This fact was pointed out by East, who adds that it “was 
mentioned by some of the judges om the conference as a matter 
proper for consideration, whether cases of that description were 
not governed by the principle that the legal possession still re- 
. mained in the owner of the goods notwithstanding the delivery, 
he continuing present ?? though others thought that too refined, 
as setting up a legal fiction against the fact, which ought never 
to be done in criminal cases.” 8 

Another authority cited by the court is the puzzling passage in 
Littleton :* “If tenant at will commit voluntary waste, as in pulling 
down of houses, of in felling of trees, it is said that the lessor shall 
have thereof against him action of trespass; as if I deliver to one 
my sheep to dung his land, or my oxen to ear his land, and he 
slayeth my beasts, I may well have an action of trespass against 
him, notwithstanding the delivery.” This dictum as to the ani- 
mals is unquestionably opposed to the law as I have stated it, and 
can be explained only as a nod of Homer, an example of the then 
prevailing confusion between trespass vz e¢ armis and trespass on 
case; but it affords no comfort to the court which cited it. For 
it applies not to a case where the animus furandi existed at the 
time of the delivery, but toa case where the intent was formed after 
the bailment had come into existence. In other words, if it were 
followed, it would not support the doctrine of larceny by trick, but 
it would abolish the distinction between larceny and embezzlement, 
—a result far from that intended by the court in Pear's Case. 

A third authority was Tunnard’s Case,5 decided in 1729. Inthat 
case it appeared that the defendant hired a horse to ride three 
miles; but having gone that distance, he rode away to London and 
sold the horse. The case was tried before Lord Raymond, C. J., 





1 2 East P. C. 683; Regina v. Johnson, 5 Cox C. C. 372; Com. v. O’Malley, 97 Mass. 
585; State v. Hall, 76 Ia. 85; People v. Johnson, 91 Cal. 265. 

2 It appears by East’s note that Skynner, C. B., was of this opinion. 

8 2 East P. C. 683. 

* Tenures, § 71. The translation is that of Tomlins’s edition. ’ 

& 2 East P. C. 694. 
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Denton, J., and Hale, B.; and they agreed that it was felony, 
“because the privity was determined after he had ridden fur- 
ther than the agreement warranted: but. if there had been no 
such agreement, the privity would have remained, and the riding 
away would have been no felony; and the C. J. who tried him hav-— 
ing left it to the jury to consider, Whether the prisoner rode away 
with the horse with intent to steal it, they found him guilty.” 

This case supports the decision in Pear’s Case no better than the 
citation from Littleton. ‘The court which decided Pear’s Case 
seems to have thought that the jury in Tunnard's Case were charged 
to find the intent at the time of hiring. This is, however, a misap- 
prehension. The intent which the jury found was that with which 
the defendant “rode away;” that is, rode toward London, after 
having completed the journey for which the horse was hired. If 
there had been no such agreement, according to the opinion of the 
court, “the privity would have remained ; that is, if the horse had 
been hired for aterm, and sold, it would not have been felony; and 
there is no intimation that a felonious intent at the time of hiring 
would have been material. The decision ‘is an application of the 
rule established, or supposed at that time to have been established, 
by the Carrier’s Case, the only other authority cited by the court. 

We must therefore proceed to consider the Carrier’s Case,! the 
root of the whole difficulty. There it appeared that one bargained 
with another to carry certain bales with, etc., to Southampton, 
and he took them and carried them to another place, and broke up 
the bales and took the goods contained therein feloniously, and 
converted them to his proper use, and disposed of them suspi- 
ciously. Only four judges are reported as expressing their opinions 
in this case. Lord Chancellor Booth in the Star Chamber, and 
Needham, J., in the Exchequer Chamber thought that there might 
be larceny, even by one in possession, if the intent to steal ex- 
isted at the time of conversion. “Felony is according to the 
intent, and his intent may be felonious as well here as if he had 
not the possession.” Choke, J., held that the bales only, and not 
their contents, were delivered; and therefore that a taking of the 
contents was a taking from the owner’s possession. Brian, C. J., _ 
held in both courts that there could be no larceny where (as here) 
there had been a delivery.? 





1 13 Ed. 4,9, pl. 5; translation of Pollock and Wright, Poss. 134; Chap. Cas. 296. 
2 The same difference of opinion between Choke and Brian had been shown before ; 
¢. g., 12 Ed. 4, 8. 
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The opinion of the Lord Chancellor and Needham, J., if ever seri- 
ously held, had ceased to have influence before the time of Queen 
Mary.! That of Choke, J., though it rested upon a rule then well 
established,? seems hardly justified by the facts. It may well be 
that when a chest is delivered, there is no delivery of the goods 
within the chest; but this can be true only if the chest is an arti- 
cle of sufficient importance in itself to be the subject of delivery. 
One cannot say asa matter of fact that bagging in which a bale of 
goods is wrapped, or paper about a parcel, or twine with which a 
bundle of clothes is tied, is delivered, while the goods thereby in- 
closed are not delivered; and these bales appear to have been of 
that sort. The view of Choke, J., seems, however, now to be the 
prevailing one, and to have been carried to extreme lengths.® 

If there was a delivery by the owner, the opinion of Brian, C. J., 
is the only one that can be supported on principle; but one may 
perhaps conjecture that the facts were otherwise. Some of the 
counsel for the prosecution argued as if, the bargain for carriage 
having been made, the defendant himself took the bales (without 
delivery by the owner) under pretence of carrying out the bar- 
gain, but with felonious intent, and at once converted them.* And 
this seems to be the view of Staunforde.® If these were the facts, 
it might well be called felony. 

One thing, however, is certain, that a view of the Carrier’s 
Case prevailed for two centuries which differed from those I have 
stated. From the time of Coke® to that of East, almost every jurist 
agreed upon the view well stated by the latter:? “There are some 
tortious acts before the regular completion of a contract, on which 
goods are delivered, which may determine the privity of it, and 
amount in law to a new taking from the possession of the owner. 
This principle furnishes the well-known distinction in the Car- 
rier’s Case, which seems to stand more upon positive law, not now 
to be questioned, than upon sound reasoning.” As I have said, 
Tunnard’s Case was an application of this principle, 

During al] the time from Coke to Pear’s Case I have found but 
one opinion opposed to the prevailing view just stated; and it 





1 Staunf. Pl. Cor. 26. 2 Chap. Cas. 299, note. 

8 Com. v. James, t Pick. 375; Reg. v. Poyser, 2 Den. C, C. 233. 

4 See the language of Vavisour and Laicon, arguendo, 

5 «Tf I bargain with another to carry certain bales to a certain place, and he takes 
them, and carries to another place, . . . it will be felony.” PI. Cor. 25. 

6 4th Inst. 107. 7 2 East P. C. 695 
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may have been that of Kelyng, J. As this opinion seems to be 
the only one known to the court which decided Pear’s Case, it 
may be well to consider just the value to be given it. 

Kelyng, J., with Lord Bridgeman and Recorder Wylde, had cor- 
rectly decided that where the hirer of furnished lodgings ran away 
during the term with part of the furniture, the act was not felony.? 
No other decision was possible, on principle or on authority. 

At the time Kelyng’s Reports were in preparation, almost a 
generation after his death, a stray manuscript came to the editor, 
and was introduced into the reports, prefaced by this note: “ This 
is not found in the original manuscript, but may be fit to be re- 
ported because said to come from Mr. Serjeant Kelyng, son to the 
Chief Justice.”? The manuscript seems to be a memorandum of 
the judge, in-which he. deems it to be worthy of consideration 
whether the taking in Raven’s Case was not felony, on the prin- 
ciple involved in the Carrier’s Case; and he states that principle 
to be that “his subsequent act of carrying the goods to another 
place, and there opening of them, and disposing of them to his 
own use, declareth that his intent originally was not to take the 
goods upon the agreement and contract of the party, but only with 
a design of stealing them.* But,” he adds, “I marvel at the case 
put,* 13 E. 4, 9b, That if a carrier have a tun of wine delivered to 
him to carry to such a place, and he never carry it but sell it, all 
this is no felony; but if he draw part of it out above the value of 
twelve pénce, this is felony. I do not see why the disposing of 
the whole should not be felony also.” This marvel is not marvel- 
lous; for the diversity is one which could not exist if the idea of 
the Carrier’s Case expressed in this manuscript were the true one. 

If the manuscript was indeed written by Kelyng, it was a hasty 
opinion which he did not, upon consideration, think fit to annex to 
his report of Raven’s Case, and is very slender authority with 
which to support so novel a decision as that in Pear’s Case. But 
not only was the effect of the authorities misconceived by the court, 


_its reasoning was lamentably weak. The majority of the court 


argued that if there was no dona fide contract, —that is, if the 
understanding of the parties was not the same, — the contract was 
a mere pretence, and the case was the same as if the horse had been 
taken without any agreement. But this is shallow sophistry. The 





1 y Raven’s Case, Kel. 24. 2 Kel. 81. 
8 This notion is founded on the argument of Vavisour in the Carrier’s Case. 
# By Choke, J. ; 
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parties were ad idem, there was no mistake at all as to the terms 
of the contract. But even if the contract had been absolutely void, 
the owner voluntarily gave up the manual possession and the power 
of control] to the defendant, and therefore there was not the tres- 
pass v2 e¢ armis which is essential to a common law felony. 

It is too late, however, to quarrel with the decision in Pear’s 
Case. It was followed within a few years by a number of cases; ! 
and its doctrine, under the name of “larceny by trick,” is a most 
vigorous one to-day. 


III. 


The decision in Pear’s Case was not merely contrary to author- 
ity; it was not carried to its logical conclusion by subsequent 
cases. If the contract, being fraudulent in its inception, was net 
to be considered in Pear’s Case, it should equally be disregarded if 
it had attempted to bestow the property as well as the possession 
on the defendant. If fraud can supply the place of force, it must 
be as powerful in the one case as inthe other. And it would seem 
that the court meant to carry its rule to the extreme, and thus ren- 
der useless the statutes which punished the obtaining of goods by 
false tokens? and by false pretences. The majority did, indeed, 
notice those statutes, and held that they were “confined to cases 
where credit was obtained in the name of athird person, and did not 
extend to cases where a man, on his own account, got goods with 
an intention to steal them.” * But surely that sort of fraud would 
to-day constitute larceny by trick, and in fact the majority seemed 
so to realize; for they thought on the whole that the two statutes 
named were passed to give facility in punishing cases already felony 
by the common law. Eyre, B., alone suggested the distinction 
between obtaining mere possession and obtaining title. His dis- 
tinction was, however, adopted with enthusiasm, and continues to be 
stated as law to-day; and Lord Coleridge said in the latest case® 
that “all the cases, with the possible exception of Rex v. Harvey,® 
as to which there may be some slight doubt, are not only consistent 
with, but are illustrations of, the principle, which is shortly this: 





1 Rex v. Charlewood, 2 East P. C. 689; Rex v. Semple, Ib. 691; Rex v. Patch, Ib. 
678 ; Rex v. Moore, Ib. 679. 


2 

33 H. 8, c. 1. 

8 30 Geo. 2, c. 24. 5 Queen v. Russett, [1892] 2 Q. B. 312, 314. 
4 2 East P. C. 689. » 6 1 Leach, 467. 
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If the possession of the money or goods said to have been stolen 
has been parted with, but the owner did not intend to part with 
the property in them, so that part of the transaction is incomplete, 
and the parting with the possession has been obtained by fraud, — 
that is larceny.” And Pollock, B., added, “that where the prose- 
- cutor has intentionally parted with the property in his money or 
goods, as well as with their possession, there can be no larceny.” 

Yet beautifully neat as this distinction is, it is defective on 
both sides; for there are instances of false pretences where the 
title does not pass to the defendant, and instances of larceny where 
it does pass; and in cases where these points are decided, the 
courts often protest the loudest that they are following Baron 
Eyre’s rule. There are even some acts, apparently, which are 
both larceny and obtaining by false pretences. 

It is well established that where the owner of goods, induced by 
fraud, intends to part with title to the goods, the defrauding party 
is guilty of obtaining by false pretences, though the title in fact may 
not pass. The common case is that of false personation. A, pre- 
tending to be a servant of C, and to come from her, borrowed a 
sum of money from B and made off with it. B intended the money 
for C, and A got no title, yet he was held guilty of obtaining by 
false pretences.! It was also held no felony; but recent cases have 
overruled this part of the decision. A sent a boy toa pay table.to 
ask for the wages of B, a fellow-workman ; this was held an obtain- 
ing by false pretences, though clearly no title passed to A.2 A 
secured property by falsely pretending to buy for an undisclosed 
principal; he was held guilty of obtaining by false pretences.® 

In Regina v. Middleton,* Cleasby, B., admitting that the law 
was in accordance with these decisions, argued that though these 
were cases of false pretences, they were not cases of larceny. 
The decision of that case, however, established the fact that 
larceny is committed under such circumstances. | 

On the other side, too, the rule has been broken in upon, and 
.certain acts have been held larceny, though title passed. The 
court in such cases always protests that the title did not pass; 
but that seems to be an error. The process by which the result 





1 Coleman’s Case, 2 East P. C. 672; Leach (4th ed.), 303 2. 

2 Reg. v. Butcher, 8 Cax C.C. 77. See acc. Rex v. Adams, Russ. & Ry. 225; People 
v. Johnson, 12 Johns. 292. 

3 Com. v. Jeffries, 7 All. 548. 

4L. R.2C. C. 48, 8. 
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has been reached was a gradual one;? it will however be enough 
for our purpose to consider the case in which the final step is 
taken.? 

It was an indictment for larceny of 48 at afair. The defendant 
offered to sell Aa horse for £23, 48 down, and the remainder 
either as soon as he could borrow it at the. fair, or if he was unable 
to borrow it, at his house, to which defendant was to take the 
horse. A receipt was given, to the effect that defendant sold Aa 
horse for £23, of which 48 was paid, leaving a balance of £15 
to be paid on delivery. A testified that he never expected to get 
back his 48. Defendant never delivered the horse. The jury 
were charged that if he never intended to deliver the horse, but 
had gone through the form of a bargain as a device to obtain A’s 
money, and A never would have parted with his 48 had he known 
what was in the prisoner’s mind, they should find the prisoner was 
guilty of larceny. The jury found a verdict of guilty, and the case 
was stated for the Court of Criminal Appeal, the question being 
whether the charge to the jury was correct. 

Counsel for the prosecution was not called upon; the point was 
regarded as too clear for argument, and the charge below was 
unanimously sustained. All the judges held that the title did not 
pass, that there was no contract, and no intention to give up the 
money except by way of deposit. A. L. Smith, J., said: “I need 
only refer to the contract, which provides for payment of the bal- 
ance on delivery of the horse, to show how impossible it is to read 
into it an agreement to pay the 48 to the prisoner whether he gave 
delivery of the horse or not; it was clearly only a deposit by way 
of part payment of the price of the horse, and there was ample 
evidence that the prosecutor never intended to part with the prop- 
erty in the money when he gave it into the prisoner's possession.” 
This was evidently an ordinary case of part payment in advance of 
performance. What “ample evidence” Mr. Justice Smith had in 
his mind is not apparent at this distance. On the contrary, both 
the form of the receipt and the prosecutor’s own testimony show 
that the money was given the defendant to keep, and that the 
prosecutor deemed himself hardly treated, not because he did not 





1 Compare Coleman’s Case, Leach (4th ed.), 303 #.; Rex v. Nicholson, Ib. 610; At- 
kinson’s Case, Ib. 1066 #.; Reg. v. Prince, L. R. 1 C. C. 150; Reg v. Solomons, 17 
Cox C. C. 93; with Reg. v. Middleton, L. R. 2 C. C. 38; Reg. v. Buckmaster, 16 Cox 
C. C. 3399. . 

2 Queen v. Russett, [1892] 2 Q. B. 312; see also People v. Rae, 66 Cal. 423. 
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get back his £8, but because he did not get his horse. The case 
seems, in fact, to have established the doctrine that title does not 
pass, in case of a contract performable in instalments, until the 
whole contract on both sides is performed,— a most extraordinary 
doctrine, from every point of view. The best that can be said of 
such a decision is that it is a reductio ad absurdum of the rule in 
Pear's Case. 

There seems now to be no stopping-point, at least in England. 
Wherever property is obtained by fraud, the jury may find, in 
the language of the charge here approved, that the owner “ never 
would have parted with [the property] had he known what was in 
the prisoner’s mind.” Larceny has conquered the whole domain 
of false pretences. There is no longer any borderland between 
larceny and false pretences, for everything in that direction is 
larceny. 

Joseph H. Beale, Jr. 
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see : 
THe Law Scuoot. — The following table shows the registration of this 
autumn as compared with that of four preceding years : — 


1888-89 1889-90 1890-91 1891-92 1892-93” 


Third year. . . . 27 50 44 48 69 
Second year . . . 65 32 73 112 119 
First year . . 1 «© 73 6, 101 142 135 
Specials. . . .. §2 59 61 61 71 
Total. . . . + « 87 254 279 363 394 


The number of new entries is 210, as against 205 a year ago. 
The next table shows the make-up of four successive first-year classes, 
both geographically and as regards the holding of college degrees : — 


Harvarp GRADUATES, 


From New England outside Outside of New 

Class of Massachusetts. of Massachusetts. England. Total. 
1892 27 2 17 46 
1893 34 - 3 19 54 
1894 30 2, 17 49 
1895 32 4 13 49 

GRADUATES OF OTHER COLLEGES, 
From New England outside Outside of New 

Class of Massachusetts. of Massachusetts. England. Total. 
1892 3 5 21 29 
1893 5 9 21 35 
1894 7 20 8 65 
1895 8 14 30 52 

Hotpinc no DEGREE. 
New England Outside 

From Mas- outside of of New Total of 

Class of sachusetts. Massachusetts. England. Total. Class. 
1892 6 2 3 II 86 
1893 4 I 7 12 101 
1894 20 I 10 31 142 
1895 16 3 14 34! 135 





1 One member of ’95 gave no home address. 
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The decrease in this year’s total is entirely due to the falling off ~ 
which was expected —in the graduates of Yale. In the class of ’95 there 
are 7 Yale men, which, speaking generally, is a large number; last year’s 
figure, 18, was thoroughly abnormal. Of the other colleges, Brown is the 
steadiest feeder, sending 6, as against 8 in the class of ’94, and 5 in 
’93- Bowdoin sends none, as against 8 last year, and none two years 
ago. From Amherst, Williams, and Dartmouth there come 14, as com- 
pared with 3 and 11 respectively. Bates sends 3, and Trinity, Princeton, 
University of California, University of Iowa, and University of North 
Carolina, 2 each. From all six of these together, only 6 came in the two 
previous years. ’ 

Readers of the May number may recall a prediction that in 1892-93 
the school would show an increase over 1891-92 of 50 at the very least. 
The first-year class and the special students, taken together, were ex- 
pected to hold their own, and in fact they have done a little better than 
this. But it was predicted that the second year would gain about 29, and 
the third year about 26; whereas the actual figures are only 7 and 21 re- 
spectively. As regards the second year, it is enough to say that the class 
of 1893 was wholly exceptional, both in the number of new entries and in 
the remarkable unanimity with which the better men came back. The 
loss of fifteen per cent suffered by ’94 is merely normal. But the esti- 
mate for the third year was more than conservative, because it allowed 
for a percentage of decrease more than a fifth larger than the average in 
recent classes. Yet it has proved too low. 

At first sight, considering how hard the school has labored to build up 
its third year, this seems discouraging. An examination of the history of 
these classes (which cannot be given here in detail) indicates, however, a 
simple explanation, sufficiently suggested by the following table for the 
class of 1892: — 


HARVARD GRADUATES OF Hotpinc No 
GRADUATES. OTHER COLLEGES. DEGREE. 
Class of 1892. From New Outsideof From N. Outsideof From N. Outside of 
England. N. England. England. N. England. England. N. England. 
First year. . . » 29 17 8 21 8 3 
Second year. . 4 31 14 6 10 7 5. 
Third year . . . 25 8 5 5 4 e 


In the main, the class of 1893, and that of 1894 so far as it has gone, 
show the same tendéncies. The former, in its first year, had 21 gradu- 
ates of colleges other than Harvard coming from outside New England ; 
in its third year it has 9. The class of 1894 had 38 of these last year, 
and has 29 now. That is to say, the most stable element in the School, 
without exception, is the body of Harvard graduates belonging to New 
England. The non-graduates, from whatever part of the country, are 
uncertain ; a larger numrber proportionately are apt to fail— or practi- 
cally to fail—in their examinations, through lack of, training before 
entering. But the greatest loss suffered by a class is regularly among 
the college graduates — especially from other colleges than Harvard — 
who live outside New England. Some come from parts of the country 
where the need of the longer training has not been felt, and others from 
States — like New York and Minnesota — where one year of actual office 
work is a prerequisite for admission to the bar. It is natural that the 
former, and inevitable that the latter; should leave before the end of 
their course. 


SN 
> 
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The one element in the School that does not increase, and probably 
will not increase, is the element that stays longest, —the contingent of 
Harvard men from Massachusetts. The recent growth has been chiefly 
among those who normally leave early. This indicates that the school is © 
enlarging its field. There is every reason for being glad that the Harvard 
graduates, for. two successive years, have been outnumbered on their own 
ground by men from other colleges; but this also means that the third 
year cannot with any reason be expected to increase proportionately. 


A further step has been taken toward stiffening the requirements of 
the School, and, incidentally, toward diminishing its numbers. As the 
rules stood at the beginning of 1891-92, no special student could return to 
the School who had not passed in at least three subjects at the end of his 
first year. Last spring this was amended; no one, whether regular or 
special, was allowed to return unless he had passed in three subjects at 
the end of his first year. But if a man stood the test then, there was 
nothing to prevent him (if a regular student) from remaining a member 
of the second year as long as he liked. The restriction has now been 
made general. No student whatever, in any class, can come back unless 
he passed in at least three subjects at the preceding examinations. This 
cuts off men who make a bad failure in the third year, but return to try 
again for the degree. 

By this change, not only the same requirements for entrance,! but the 
same rules as regards remaining apply to regular and special students 
throughout. Henceforth, therefore, no particular reference will be made 
in the catalogue to the latter, and, for all practical purposes, they will dis- 
appear. If a man who is qualified to join a regular class prefers to call 
himself a special, and be registered as such, he can do so, but he will gain 
by it no advantage whatever. 


The New York Court of Appeals has adopted a new rule in regard to 
candidates for admission to the New York Bar. Time spent at a law 
school will not be accepted in lieu of any part of the three required years 
of clerkship, unless a certificate is presented from the school stating that 
the student’s attendance has been regular throughout the entire period 
covered. 

This has necessitated an arrangement by which men who intend to 
apply for admission in New York, register every day at the office in order 
to qualify themselves for a certificate, — a decided innovation. 


The Law School Association prize for 1891-92 was not awarded. In 
consequence, the same three subjects are offered again, namely : — 

(1) The rights and remedies of a corporation or its stockholders in 
respect to contracts ultra vires. 

(2) To what extent is equity a system, not merely of remedies, but of 
rights ? 

(3) The fictions of the law: have they proved useful or detrimental to 
its growth ? 

The competition is open to members of the present third-year class, or 
graduates of last June. No essay is expected to contain more than fifty 
pages of manuscript of legal quarto size, and none will be received after 





1 See 6 Harvard Law Review, 99, May, 1892. 
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April 15. The address of the Secretary of the Association is 220 Devon- 
shire Street, Boston. 





The report has been widely circulated that the Harvard Law School 
tried and failed to secure the entire library of the late N. C. Moak, Esq., 
which is to go to Cornell. There is no truth in this. The School did 
not make any such effort, because by far the greater part of Mr. Moak’s 
library — in particular the foreign and colonial reports — would have du- : 
plicatel what is either already on the shelves at Cambridge, or is to be 
there very shortly. 

Among the acquisitions picked up in England this summer by Mr. 
Arnold is a set of English, Scotch, and Irish peerage reports, which, with 
one exception, is probably the most complete in existence. It numbers 
aboyt three hundred volumes, many of them in manuscript. 





DAMAGES FOR MENTAL SUFFERING. — In view of the progress that has 
been made in recent years in clarifying the subject of damages for mental 
suffering and extending their scope, it is a disappointment to find the 
latest case (Chapman v. Western Union Tel. Co., 46 Alb. Law J. 409) 
losing sight of fundamental distinctions which seemed to be at last clearly 
established. The plaintiff in this Georgia case is the sendee of a telegram 
which informed him of the desperate illness of his brother, and requested 
him to come. The message was delayed, in consequence of which the 
brother died before the plaintiff's arrival, and this action is for the statutory 
penalty plus damages for mental suffering. ‘To so much of the petition 
as relates to damages for mental suffering the deferidant demurs, and the 
Supreme Court holds that the demurrer was rightly sustained, — properly 
enough, since in Georgia failure to deliver a telegram is not in itself, apart 
from the statutory penalty, a cause of action for the sendee; and mere 
suffering, whether mental, physical, or pecuniary, gives no right to recom- 
pense unless some right is infringed. 

But the court is not satisfied merely to decide the case. They go on 
to deny the existence of any general rule allowing damages for mental 
suffering. They explain the cases where such damages were allowed by 
the old law, such as assault and false imprisonment without contact, on 
the ground that the offence in these cases is wilful, and the damages puni- 
tive. They then cite cases denying the right to recover for mental suffer- 
ing in cases much like the one at bar. Undoubtedly the old law would 
have precluded damages for mental suffering in such a case, even if there 
had been a right of action, — as there would have been if the plaintiff and 
sufferer had been the sendor. If they had followed this older rule with a 
clear understanding of the ground on which the rule that is now so widely 
adopted rests, we could find fault only with their judgment. 

Why go on, however, with objections that have been answered with the 
greatest clearness, perhaps nowhere more clearly than in a book they 
quote themselves, only to misunderstand, — Sedgwick on Damages. “ In 
Lynch v. Knight, 9 H. L. Cas. 557, Lord Wensleydale expressed the opin- 
ion that when the only injury is to the feelings, the law does not pretend 
to give redress. Though Mr. Sedgwick (Dam. § 43 ef seg.) seeks to restrict 
this language to the case then before the court, and disputes its accuracy 
as a general proposition, it may be doubted whether the learned author is 
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able to cite a single case sustaining his contention. He does refer to a 
number of cases, but in all of them the pain may be viewed as an accom- 
paniment or part only of some substantial injury entitling the party to 
compensation.” Of course that is exactly what the text-writer says, if 
“substantial ” be left out; and if that adjective be emphasized, the state- 
ment is untrue ; as in many of the recent telegraph cases the only large 
element of damages is mental suffering. 

The court then indulges in some more general criticisms. “ How much 
mental suffering shall be necessary to constitute a cause of action? Let 
some of the courts favoring recovery measure out the quantity.” The 
courts all admit that an infinite quantity of suffering of any kind cannot 
in itself constitute a cause of action. It seems hopeless to hammer at a 
distinction so clear as the difference between the proposition that the 
infringement of an actionable right should be compensated by damages 
for all the proximate injury of any kind resulting to the person whose 
right is infringed, and the untenable proposition the court mixes up with 
it, that suffering alone can constitute a cause of action. The Georgia 
court seems to have seen this distinction just clearly enough to explain 
how completely they misunderstood it: “It is said there must be an in- 
fraction of some legal right, attended with mental suffering, for this kind 
of damages to be given. If this be true law, why is not the mental distress 
always an item to be allowed for in the damages?” Why not indeed? 
That is just what the new rule is. ‘ Throwing away the lame pretence of 
basing recovery for mental suffering upon an otherwise harmless trans- 
gression, and stripping it of all false form and confusing technicality, it is 
manifest that to allow such a recovery is, in real substance, an effort to 
protect feeling by legal remedy.” Truly it is; but as long as our law 
is what it has always been, we must grope with such “confusing techni- 
cality”’ as the difference between the presence and the absence of a 
right infringed. The failure of the court to seize this concept at a time 
when it is so important, so much noticed, and so clearly explained in the 
authorities cited by the court itself, is matter for surprise. It is perhaps 
unlikely that these elaborate dicta will be followed in Georgia. The 
nearest prior case in the State is one allowing damages for physical 
suffering. Cooper v. Mullins, 30 Ga. 146. 





THe TRUE LIABILITY OF A MANUFACTURER FOR LATENT DEFECTS. — 
The Supreme Court of Minnesota have recently decided, in the case of 
Schubert v. $. R. Clark Co., 5 N.W. Rep. 1103, that a manufacturer who, 
through retail merchants, puts on the market an article which to his 
knowledge contains latent.defects liable to cause injury, must answer 
for injury caused by his negligence to one into whose hands the article 
naturally comes for use, even though there be no contract relation be- 
tween the latter and the manufacturer. 

On this question, both in England and the United States, there is a 
peculiar conflict between authority and principle. In the much over- 
worked case of Winterbottom v. Wright, 10 M. & W. 139, the Court of 
Exchequer do not say that if the declaration had stated a breach of 
duty to the plaintiff, rather than a breach of a contract with a third 
person, the decision would have been in favor of the defendant. In 
the case of George v. Skivington, L. R. 6 Exch. 1, the judges simply 
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extended the right of action for a tort to a stranger, to the contract of 
sale, provided he was specifically named in the contract. They should 
either have gone farther, or not so far; the result is sound, but the rea- 
soning illogical. 

In the United States, the case of Zhomas v. Winchester, 6 N.Y. 397, is 
a leading one ; but in it, as in the English cases, the underlying theory is 
thoroughly unsatisfactory. The decision proceeds on the ground that the 
defendant’s negligence put human life in imminent danger. This may 
be advanced as an argument for requiring a greater degree of care than 
if the article manufactured and sold were not so dangerous, but it cer- 
tainly is no reason for limiting the class of persons to whom. that care is 
owed. . 

In this misleading state of authority it has been suggested that the 
rule of George v. Skivington should be extended to injured persons not 
specifically in the vendor’s mind at the time of sale, provided such per- 
sons were members of the class by whom the vendor intended the article 
to be used, or by whom he might reasonably have contemplated that the 
article was likely to be used. The decision in Schubert v. Clark will be 
welcome to those to whom this seems the only reasonable and logical 
ground on which to rest the cases. 





A Wirr’s Ricnt To BE Mistress oF A Home. — The case of Shinn v. 
Shinn, 24 Atl. Rep. 1022, has a head-note suited to interfere with the 
hopes of young lawyers of larger heart than practice. Mary B. Shinn 
filed, in the New Jersey Court of Chancery, a bill for support against her 
husband. Two weeks after his marriage Mr. Shinn had imported his 
bride into the home of his parents, a house already equipped with his 
father, mother, brother, sister, nephew, and niece. In this dwelling the 
young couple had a well-appointed bedroom, a piano in the parlor, and 
two seats at the family board: After a year’s experience the wife re- 
moved herself and child to the home of her aged grandfather, alleging 
ill-treatment by her husband and family. There is no proof of this; and 
the result of the slight evidence seems to be that there was nothing be- 
yond a general unpleasantness, in which the husband sympathized with 
his family. In the wife’s brief correspondence with her husband after 
her departure, her only complaint is that she is not mistress of the 
house. Her husband offers, with natural coolness, to take her back; 
which she refuses, unless he will furnish her a house of her own, even if 
it consists of no more than two rooms. 

After the complainant had rested her case, Mr. Shinn expressed will- 
ingness to provide a home. The further hearing was suspended ; but 
when the Vice-Chancellor examined the new dwelling he decided that 
such a barely furnished shanty was a mere subterfuge, in the case of a man 
with circumstances as comfortable as those of Mr. Shinn. So Mr. Shinn 
is to pay alimony. 

The head-note reads: “1. Every wife is entitled to a home correspond- 
ing with the circumstances and condition of her husband, over which she 
shall be permitted to preside as such wife, and it is the duty of the hus- 
band to furnish such home. 

“© 2, A house over which others have entire control, and in which the 
husband and wife reside as boarders simply, is not such home.” ‘ 
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The second part of this is startling enough. The notion that every 
wife has a right to keep house is one of which the general recognition 
would work a revolution in the domestic history of the race. Its effect on 
life in New York city, for instance, is rather hard to conceive. However, 
there is less ground for panic than one thinks at first, for the Vice-Chan- 
cellor’s words are less sweeping than those of the maker of the head- 
note. ‘The correspondence shows that all Mrs. Shinn desired was a home 
in which she could be mistress. This every wife is entitled to.” Mr. 

_ Shinn, however, “insisted upon the condition that she must either come 
back to him and live with him as a boarder, in the home of another,” or 
in the shanty above referred to. There is nothing here to show that a 
suite in a Fifth Avenue boarding-house, where the landlady was no rela- 
tive of the husband, might not have been a home over which the wife 
could satisfactorily preside as mistress. Still, the language is absurd 
enough, and the court does not mention an authority in the whole case. 
Surely none could be found for the proposition that the single fact that 
the husband forced his wife to “live with him as a boarder in the house 
of another” is ground for separate maintenance. Very possibly there 
may be facts in the case making the decree justifiable ; but the language 
of the court, and still more that of the maker of the head-note, needs 
revision. 





RECENT CASES. 


AGENCY — ASSAULT ON SEAMAN BY CAPTAIN. — The owners of a vessel are not 
liable, even under the maritime law, for a wilful and malicious assault by the captain 
of the vessel on a seaman who refuses to obey a command on the plea of sickness; 
since, in committing the assault, he exceeds his authority. His command does not ex- 
tend over the persons of the seamen beyond the infliction of usual and necessary punish- 
ment in case of disobedience or infraction of rules. 14 N. Y. Supp. 125, and 15 N. Y. 
Supp. 976, reversed. Maynard, Finch, and O’Brien, JJ., dissent. Gabrielson v. Waydell 
et al., 31 N. E. Rep. 969 (N. Y.). 


AGENCY —- CONFUSION OF GOoDS — PRINCIPAL AS PREFERRED CREDITOR. — Held, 
reversing the decision of the lower court, that when money of A, the principal, is 
mingled with that of B, the fiduciary, and A cannot identify his property in some 
form, mere enrichment of B’s estate does not entitle A to be made a preferred creditor. 
Northern Dakota Elevator Co. v. Clark, 53 N. W. R. 175 (N. D.). 

The case and the language of the court seem wrong. For if A, who trusted, not to 
B’s solvency, but to his honor, can prove the fund for distribution is larger because of 
B’s misappropriation, there is no reason why the general creditors should get the bene- 
fit of it at A’s expense. Cf. Peak v. Ellicott, 30 Kan. 156; Harrison v. Smith, 83 Mo. 
210; Bowers v. Evans, 71 Wis. 133. 


CARRIERS — LIABILITY AS WAREHOUSEMEN — PROXIMATE CAUSE. — Goods trans- 
ported by defendant, a common carrier, were placed in its depot on arriving at their 
destination. The consignee inquired for them on the following day but was told they 
had not arrived. While in the depot they were destroyed by fre. Held, that the 
company was liable for the value of the goods, as it was.owing to its negligence in 
not delivering them, when demanded, that they were there to be destroyed. Last 7en- 
nessee, V. & G. Ry. Co. v. Kelly, 20S. W. Rep. 312 (Tenn.). 

Compare 54 N. Y. 500, and 13 Gray 481. The latter case, representing the weight of 
authority, held that the defendant was not liable on facts similar to the above. 


CONSTITUTIONAL LAw — APPORTIONMENT OF STATE INTO LEGISLATIVE DIs- 
TRICTS. — The Constitution of New York provides that, on a legislative apportion- 
ment, “each senate district shall contain, as nearly as may be, an equal number of 
inhabitants, . . . and shall at all times consist of contiguous territory ; and no county 
shall be divided in the formation of a senatorial district except such county shall be 
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equitably entitled to two or more senators ;” and that “the members of the Assembly 
shall be apportioned among the several counties of the State by the Legislature, as 
nearly as may be, according to the number of their respective inhabitants.” /e/d, that 
these provisions do not require a mathematical accuracy, but vest in the Legislature a 
discretion with which the courts cannot interfere, unless it is plainly and grossly abused. 
It must be recognized that some inequalities are unavoidable, because of the compro- 
mises necessary to legislative action. Andrews and Finch, JJ., dissent. People ex rel. 
Carter v. Rice, 31 N. E. Rep. gat (N. Y.). ’ 

Compare the recent cases in Wisconsin and Michigan, in which a contrary result 
was reached. State v. Cunningham, 51 N. W. Rep. 724; State ex. rel. Lamb v. Cun- 
ningham, 53 N. W. Rep. 35; Giddings v. Blacker, 52 N. W. Rep. 944; Supervisors of 
Houghton County v. Blacker, 52 N. W. Rep. 950. 


CONSTITUTIONAL Law — PoLice Power. — The Legislature of West Virginia 
passed an Act, called the “‘ Scrip Act,” prohibiting any, corporation, company, firm, or 
person engaged in any trade or business from paying their workmen by drafts redeem- 
able otherwise than in lawful money. The Legislature also passed the “Screen Act,” 
which provided that all coal mined shall be weighed before passing through a screen, 
and that mining companies shall pay their workmen on this basis. He/d, by an evenly 
divided court, affirming the judgment appealed from, that mining is a business of great 
public importance, which the State has taken under its general supervision. The 
Legislature has granted extraordinary privileges to mining companies, and it is com- 
petent for it also to regulate that business for the public welfare. The public welfare 
demands that laborers should not be defrauded. he “ Screen Act ” is constitutional 
because it was intended to prevent fraud in the manner of weighing’coal. The “ Scrip 
Act” is constitutional because it was intended to prevent workmen being compelled 
to take drafts on a store for goods which might be there given to them at exorbitant 
prices. As these Acts were reasonably intended to bring about a result which it was 
within the power of the Legislature to accomplish, they cannot be declared unconstitu- 
tional simply because the court deems them inexpedient. eel Splint Coal Co. v. State, 
15 S. E. Rep. 1000 (W. Va.). 

English and Brannon, JJ., dissenting, held that mining companies were on the same 
footing as private individuals, that the screen had been introduced in order to separate 
the worthless dust from the valuable blocks of coal, and to provide for payment 
before screening, was to compel the company to accept coal which was worthless: 
this was taking the company’s property without compensation, and therefore the Act 
was unconstitutional. The “ Scrip Act” was unconstitutional because it discriminated 
— persons engaged in business and those employing laborers for their own 

enefit. 


CONSTITUTIONAL LAW — STATE JURISDICTION OVER PLACES CEDED TO THE 
UNITED States. — The State of New York ceded to the United States its jurisdiction 
over lands belonging to the United States and used for a navy-yard. The United 
States leased part of the land to the city of Brooklyn for a market, and the city sub- 
leased to the plaintiff. It was held that the State courts had jurisdiction of an action . 
for trespass committed upon the land. Barrett v. Palmer, 31 N. E. Rep. 1017 (N. Y.). 

State courts have no jurisdiction over places which the United States has purchased 
with the consent of the State Legislature for the erection of forts or other needful 
buildings. Commonwealth v. Clary, 8 Mass. 72. In Chicago, etc. R. R. Co. v. McGlinn, 
114 U. S. 542, it was held, that where the United States had acquired land in any other 
way than by purchase with the consent of the State Legislature, its jurisdiction over 
parts not in use for government purposes was subject to such reservations as the State 
in its grant of jurisdiction chose to make. This case goes farther, and holds that though 
there is.no express reservation of State jurisdiction, a cession by a State of its jurisdic- 
tion to the United States, over property which the United States already owns, reserves 
a concurrent jurisdiction in the State, at least until Congress provides for the exercise 
of federal jurisdiction there. It is submitted that this is without warrant of authority, 
and contrary to the natural meaning of the words of cession. 


CoNTRACT — DISSOLUTION OF CORPORATION — IMPOSSIBILITY OF PERFORMANCE. 
— Prior to the formation of a corporation by plaintiff and defendants, they entered into 
an independent agreement that defendants should have the management of the corpo- 
ration, and should guarantee to plaintiff specified dividends on his stock for seven years. 
Five years after the formation of the corporation plaintiff procured a dissolution of the 
corporation by action in the name of the people, in which he was joined. edd, that 
the plaintiff might recover on the contract for dividends accruing after the dissolution 
of the corporation. Lorillard v. Clyde, 20 N. Y. Supp. 433- 

Adopting the construction of the court, that defendant’s promise was an absolute 















RECENT CASES. 265 


one and did not depend on the continuance of the consideration, ¢. ¢., his management 
of the business, the case is clear. The court, however, for the purposes of arguments 
admit the supposition that the action of the State in dissolving the corporation inter- 
fered with defendant’s performance of his side of the contract, and say that even then 
the defendant is not released, as the impossibility of performance was brought about 
by an act of the State which was the direct result of his own misconduct. This point 
was not decided in the case of People v. Globe Ins. Co., 91 N. Y. 174, but was suggested 
in the argument of plaintiff’s counsel, and the remarks of the court in this case show 
the probability of the adoption of a general rule, that a corporation is not released 
from its contracts by a dissolution by act of the State, when such dissolution was 
brought about by its own acts of negligence or misconduct. 


CORPORATIONS — POWER OF EQUITY TO WIND uP.—L, owning a majority of 
stock of a corporation, made himself director with two others who held stock in trust 
for him, and controlled the corporation for his own interest and profit. No dividend 
had been paid for seven years, and during this time the complainant stockholder had 
had three thousand dollars tied up in the corporation. ¢/d, that equity had power to 
grant relief, to compel L to account, and to wind up the corporation. JMiner v. Belle 
Lsle Ice Co., 43 N. W. R. 218 (Mich.). 


CORPORATIONS — REORGANIZATION UNDER LAWS OF A FOREIGN STATE.— The 
trustees of a mining company incorporated in New York transferred all its property to 
a corporation organized at the time under the laws of California for the purpose of 
carrying on the business heretofore conducted by the New York company. The sole 
consideration for the conveyance was an agreement by the California company to pay 
the debts of the New York company and to issue to it certain shares of capital stock. 
The holders of a majority of the stock approved the transfer. //e/d, that the trustees 
must make restitution to the New York company; for, since a corporation cannot be 
destroyed by its own act, it cannot sell its property to a foreign corporation organized 
through its procurement for the express purpose of stepping into its shoes, taking its 
assets, and carrying on its business. People v. Ballard, 32 N. E. Rep. 54 (N. Y.). 


CRIMINAL LAw — INSANITY — IRRESISTIBLE IMPULSE. — Defendant, indicted for 
murder, set up the defence of insanity. The judge in the lower court told the jury that, 
even though defendant knew the act was wrong, if his will power was so weakened by 
disease as to render him incapable of controlling his acts, he must be acquitted. This 
instruction was held erroneous in the upper court, on the ground that the only test of 
insanity is whether the defendant at the time of committing the act knew the difference 
between right and wrong, and knew that his act was wrong. State v. Harrison, 15 S. 
E. Rep. 982 (W. Va.). if 

The case adopts the,English rule as settled by McNaghten’s Case, 10 Cl. & F. 200, 
which has been followed in many jurisdictions in this country. For the opposite view, 
see a very able opinion of Somerville, J., in Parsons v. State, 81 Ala. 577. 

The convenience of the rule laid down in the principal case as a test for the jury is 
apparent, as it obviates the necessity of considering the difficult question whether the 
“irresistible impulse ” was the result of disease or not. But it is submitted that under 
this rule many persons may be held guilty who are impelled to do the act by a power 
which they cannot resist, who therefore are not responsible for their acts, and should 
_ be exempt from punishment. This position is taken by writers on insanity (see 
Encye. Brit., article Insanity), and all medical authorities agree that there are many 
cases where the person understands perfectly the nature of his act, and yet is driven o 
by an impulse which he cannot control. 1 Bish. Crim. Law (7th ed.), § 387. : 


DAMAGES — MENTAL SUFFERING. — A telegram addressed to plaintiff was negli- 
gently delayed and delivered too late to enable him to be at the bed-side of a dying 
brother. Semdle, that plaintiff could not recover damages for the mental suffering 
occasioned thereby. Chapman v. W. U. Tel. Co., 15 S. E. Rep. got (Ga.). See above 
p- 260. : : 


ELECTIONS — REJECTED BALLOTS. — Ballots which have been rejected without the 
statement of the cause of rejection which the statute requires the officers of election 
to make, must still be counted in making up the whcle number of ballots cast, in order 
to determine whether any candidate had a majority for a particular office, though there 
is nothing to show for whom they were cast, or whether they were cast for any candi- 
date for that office. State ex rel. Phelan v. Walsh, 25 Atl. Rep. 1 (Conn.). 


EVIDENCE — DECLARATIONS OF DECEASED SHOWING STATE OF MIND oR INTEN- 
TION. — In an action upon a policy of insurance, the defendant introduced evidence 
tending to show that a dead body, found at a certain place, which plaintiff claimed was 
that of the insured, was in fact that of one W., and offered in evidence letters written 
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by W. to his family, in which he stated his intention of going to the place where the 
body was found. The evidence was excluded, and defendant excepted. /e/d, that such 
letters were competent evidence, not as proof that the writer actually went to a certain 
place, but that shortly before the time when, as other evidence tended to show, he did 
go, he had an intention soto do. Such letters were not competent as memoranda made 
in the course of business. Mut. Life Jns. Co. v. Hilimon, 12 Sup. Ct. Rep. go9. 


EVIDENCE — DECLARATIONS OF DECEASED SHOWING STATE OF MIND OR INTEN- 
TION. — On a trial for murder of a woman, the defence was that the deceased had com- 
mitted suicide. The circumstances not being consistent with this theory, the testimony 
of a trance medium was offered, to the effect that deceased called upon her the day 
before her death, and stated that she was five months pregnant with child, and asked 
what she should do, and later in the interview said she was going to drown herself. 
The evidence was reiected. /Ye/d, that such evidence was admissible to show the state 
of mind of deceased, and was not too remote in time, as the conditions had Wot changed 
from the time of the declaration to the time of death so as to make the declaration in- 
applicable. Commonwealth v. Felch, 132 Mass. 22, overruled ; Commonwealth v. Trefe- 
then, 31 N. E. R. 966 (Mass.). 

This decision and the one before, in two courts of such high authority would seem 
to establish this exception to the hearsay rule upon a sound and satisfactory basis. 


INSURANCE — CONDITION AGAINST RE-INSURANCE.— Plaintiff insured in,a company 
whose policy contained a condition avoiding it if the assured should obtain other insur- 
ance without the consent of the company; he subsequently took out a policy on the 
same property in another company. //ée/d, that the fact that the second policy also con- 
tained a clause providing “_ existence of other insurance should render it void, 
and that the insured failed té& notify the second insurer of the existence of the first 
policy, will not render the first insurer liable on the theory that the second policy was 
wholly void, and hence not a violation of the condition in the first; since by obtainin 
a second policy valid on its face, without giving notice to the first insurer, the insure 
has defeated the purpose of the condition. Replogle v. American Ins. Co., 31 N. E. 
Rep. 947 (Ind.). 

This is contrary to the rule as laid down in 2 May on Insurance, § 365, and supported 
by cases there collected; but it is submitted that the decision of the present case is 
right on principle, as it is certainly within the purpose of the general rule against other 
insurance. If the property owner ¢hizks the second policy is good, and intends it to 
be good, the danger of his burning his building to get the insurance is the same as if 
the policy were really good. The point is well discussed, and authorities collected, in 
American Insurance Co. y: Replogle, 114 Ind. 1. 


INSURANCE — INSANITY OF ASSURED. — An insane person who sets fire to the prop- 
erty insured does not have such a wrongful design as to give the company a good de- 
fence to an action on the policy. D’Autremont v. Fire Asso. of Phila., 2 N.Y. Supp. 


4. 

This case illustrates the New York doctrine as first put forth in Breasted v. Farmers’ 
Ins. Co., 4 Hill, 73. As the case is one of absolute dementia, there is no room for the 
discussion of the mental phenomena which frequently involve these cases in psycho- 
logical difficulties. 


MASTER AND SERVANT — OBEDIENCE TO ORDERS— ASSUMPTION OF RISK.—A 
seaman, who was subject by statute to imprisonment and forfeiture of wages for diso- 
bedience of orders, was commanded by his superior officer, while the ship was in port, 
to operate an uncovered winch. The jury found that the seaman knew that the winch 
could not be operated without risk of danger to himself ; that he operated it because 
he knew disobedience would result in his punishment ; that notwithstanding his exer- 
cise of reasonable care, he was injured because of the known defects of construction in 
the winch. é/d, that whether the order to operate the uncovered winch was lawful or 
unlawful, the finding of the jury, that there was no negligence on the part of the seaman 
in obeying, will not be reversed on appeal ; also, that the seaman can recover from the 
vessel-owners, in view of the peculiarly difficult position in which he was placed. 
Eldridge v. Atlas Steamship Co., 32 N. E. Rep. 66 (N. Y.). 

On the findings of the jury this decision must be regarded as sound, but the dissent- 
ing opinion is entitled to careful consideration, and it might be well to add to it an ex- 
amination of the following cases: 18 Q. B. D. 685; 14 App. Cas. 179; 63 N. Y. 448; 
2 Ex. Div. 384; 8 S. E. Rep. 311; 79 Me. 397; 9 Exch. 223; 9 Cush. 112; 43 Ia. 396; 
3M. & W.1; 4 Metc. 49. 


REAL PROPERTY — ADVERSE POSSESSION AGAINST THE PUBLIC.—1In an action to 
enjoin defendants, officers of a town, from entering upon certain premises and tearing 
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down a building, plaintiff set up a title by adverse possession to the premises, which 
had formerly been used as a public street. e/d, that no title against the public can be 
gained by adverse holding, but there must be such circumstances as to estop the public 
to claim title. Cvocker v. Collins, 15 S. E. Rep. 95 (S. C.). 

Althought this is a dictum, it is a considered one, and will probably establish the law 
for South Carolina which has been cited for the opposite view (Dillon, Municipal Corp. 
4th ed. 674); the court here treated the South Carolina law as in doubt. The doctrine 
of this case is held in Pennsylvania and three other States, but is contrary to the weight 
of American authority (Dillon, /oc. cét.). 


REAL PROPERTY — CONDEMNATION OF PRIVATE WAY FOR STREET — DAMAGES. 
— When a private way is taken as a public street, the owners of the fee are entitled to 
nominal damages only. Village of Orleau v. Steyner, 32 N. E. Rep. 9 (N. Y.). 

The court say that, deducting from the value of the public easement taken the value 
of the private easement which already incumbered the property, the injury is only nom- 
inal. It might be urged that the easement of a private way is more easily released, 
and is not necessarily so extensive. It would not, for example, include the right to 
operate a horse-railroad. In Buffilo v. Pratt, 131 N. Y. 297, the same court has held 
that if a fee of an existing public street be taken, substantial damages may be 
awarded. 


REAL PROPERTY — DESCENT— TRACING TITLE THROUGH NON-RESIDENT ALIEN. 
— Under an Act prohibiting non-resident aliens from holding lands by descent, devise, 
or purchase, a resident whose father is a non-resident alien cannot inherit from his resi- 
dent paternal uncle, since he would derive his title mediately through his father, and 
not immediately from his uncle. Furenes v. Mickleson, 53 N. W. R. 416 (Lowa). 


e 


REAL PROPERTY — EASEMENT — DIVERSION OF PERCOLATING WATER. — A con- 
veyed to B land to which there was appurtenant the right to take water from a spring 
on A’s adjoining land. A maliciously dug a well and ditch close te the spring, and 
thereby so diverted the percolating water as to make the spring useless to B. Held, 
that B could have specific reparation, for A’s land became servient to B’s to the extent 
apparently needed to sustain the grant. In any event, malice was immaterial. Paine 
v. Chandler, 32 N. E. Rep. 18 (N. Y.). 

This decision virtually overrules Bliss v. Greeley, 45 N. Y. 671, which holds that a 
grant of an easement to use a spring can create no greater rights than a conveyance in 
fee of the soil of the spring. Z'yde’s Appeal, 106 Penn. St. 626, and Chesley v. King, 
74 Me. 164, which follow Biss v. Greeley, are not cited. 


REAL PROPERTY — ELECTRIC RAILWAYS — ADDITIONAL SERVITUDE. — The use of 
a street by an electric railway with overhead wires and poles is not an additional servi- 
tude for which abutting owners can demand compensation. Dean v. Aun Arbor Street 
ky. C0. 53 N. W. Rep. 396 (Mich.). 

The decisions on this point are conflicting. The New York rule, as a practical 
question, seems more logical. See 4 Harvard Law Review, 245. 


REAL PROPERTY— ELEVATED RAILROAD— DAMAGES. — The owner of property 
can recover as past damages the diminution in rental value caused by an elevated 
railroad, although the structure did not interfere with the use to which the property 
was actually put by the owner. Woolsey v. New York El. R. Co., 31 N. E. Rep. 891 

N. Y.). 
It is the general rule that for a permanent injury to real estate the rule of damages 
is the diminution in market value. Sedgwick on Damages, 8th ed., § 947. Its appli- 
cation in this particular case allows a man to recover where he actually suffered nothing. 
This is similar to those cases which allow a reversioner to recover substantial damages 
for injuries done while a tenant is in possession. Shadwell v. Hutchinson, 2 Barn. & 
Ad. 97; Fesser v. Gifford, 44 Burr, 214. 


WILLS —CoNSTRUCTION — MISTAKE — EXTRINSIC EVIDENCE.—Testatrix, showing 
in her will intention to dispose of all her property, said that she was “owner of ” and 
devised to plaintiff “the S. E. 4 of section 14, township 98, range 17,” in a certain 
county. She did not own the S. E. 4, but did own the S. W. 4. In construing the will, 
held, that the expressed intention was clear, and exactly described land in existence, and 
that the court could not refer to extrinsic facts to show an intent not expressed, and 
that if the words “S. E.” were ignored, there did not remain a sufficient description to 
identify the lot devised with the S. W. }. Zckford v. Eckford, 53 N. W. Rep. 344 
(Lowa). 

The case seems right, and is very fully discussed on the cases and on the principles 
laid down in Wigram on Wills. The court decline to follow cases holding bare words 
of ownership to be sufficient description to carry land actually owned. 
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REVIEWS. 


A FORMULARY OF THE PAPAL PENITENTIARY IN THE THIRTEENTH CEN- 
TuRY. Edited by Henry Charles Lea, LL.D. Philadelphia: Lea 
Brothers & Co., 1892. Pages xxxviii, 183. 

In a legal periodical it is not possible to give Mr. Lea’s latest work the 
notice which its importance in its own field deserves. Students of 
Church history, and particularly of the development of the system of 
ecclesiastical » discipline still exercised from Rome over both laity and 
clergy, will look upon the documents comprised in this book very mnch 
as students of the history of the common law would look upon the dis- 
covery of a new set of year books earlier and more complete than any 
before known. Mr. Lea’s name is a guaranty that the editing and anno- 
tations .dd very greatly to the value of the text. The same may be said 
of the preliminary sketch,— making, however, the usual deduction for. 
Mr. Lea’s invariable bias against the Church. His frame of mind is not 
quite judicial. P.S. A. 





Tur Oxp ENGLIsH MANorR, A Stupy IN ENGLISH Economic His- 
tory. By Charles McLean Andrews, Ph.D. One volume. Pages xi, 291. 
Baltimore : The Johns Hopkins Press, 1892. : 

The work before us is concerned chiefly with lay history. It essays to 
reconstruct the village and manorial system of England in the eleventh 
century. This should involve the legal conception of the system. And 
Mr. Andrews has given this side of the question due attention, while 
devoting his book mainly to its historical and economical aspects. 

The attempt is not only to give in skeleton the theory of the manorial 
system, but also to describe in detail the’ manners and customs of the 
time. The latter purpose is illustrated by the following titles: Cap. IV., 
The Special Workers,; Cap. V., The Yearly Routine of Work; Cap. VI. 
(2), The Farm and House Utensils, (b) Recreations, And to this end 
all Anglo-Saxon literature has been levied on. 

But to some the most interesting feature of the work will be the In- 
troduction, giving the history of the mark theory, and its modified shape 
of to-day. The writer draws attention to the waning faith in that his- 
torical and economic unit, ‘the Saxon village community, being an in- 
stance of unmodified liberty and democracy; and, in general, asserts 
that the character of the mark and of its later development, the manor, 
ill be settled as neither entirely free nor entirely servile. 

The book is not of the so-called popular variety, but is closely written, 
scholarly, and, embodying much evidential matter, gives the results of 
thorough research. In style it is not winning. But for one who wishes 

‘to grasp the content of that shadowy term, “ manor,” it is to be highly 
recommended. j.G 





